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FOREWORD

Foreword

The first edition of the Handbook on Competition Policy and Law in ASEAN
for Business was launched on 24 August 2010 at the 42nd ASEAN Econo-
mic Ministers Meeting with the aim of providing basic notions of substantive
and procedural competition laws applicable in ASEAN Member States, in a
language easily comprehensible by non-experts.

Since then, considerable progress has been achieved in advancing the de-
velopment of competition policy and law in ASEAN Member States. These
include, amongst others, updating regulations and legislation, implemen-
ting competition law, establishing competition authority and putting in place
competition-related laws using a sectoral approach.

As the deadline for achieving the ASEAN Economic Community by 2015
draws nearer, it is important that all stakeholders are fully informed of such
developments and how these will impact them, especially through the crea-
tion of a level-playing field and the enhancement of business efficiency and
dynamism, which will in turn improve consumer welfare.

I hope you will find this updated Handbook on Competition Policy and Law
in ASEAN for Business 2013 useful which would not have been possible
without the relentless support from the ASEAN Experts Group on Competi-
tion and the generosity of the Federal Foreign Office of the Federal Repub-
lic of Germany.

Le Luong Minh
Secretary-General of ASEAN

Jakarta, May 2013



INTRODUCTION

Introduction

It is widely acknowledged that a well-crafted
competition law, effective law enforcement and
competition-based economic reform increase
efficiency, economic growth and employment
to the benefit of all. Across the world, Compe-
tition Policy and Law (hereinafter “CPL”) is an
essential tool to prevent and prosecute unlawful
business practices, and eliminate barriers to
competition, which adversely affect domestic
or international trade and/or hinder economic
development.

During the last decade, a majority of ASEAN
Member States (hereinafter “AMSs”) have ad-
opted or are in the process of enacting eco-
nomy-wide competition laws. There is growing
awareness of the adverse effects of anti-com-
petitive practices on their economies as well as
their populations, and wide recognition of the
potential benefits that derive from competition
law enforcement.

Progress of CPL implementation in AMSs

has been positive. There are comprehensive
competition laws and competition authorities in
place in Indonesia, Singapore, Thailand and Vi-
etnam. Malaysia’s competition law and compe-
tition authority started operating in 2012. Brunei
Darussalam, Cambodia, Lao PDR and Myanmar
are currently drafting competition laws. The
Philippines established a competition authority

to begin implementing competition-related laws
using a sectoral approach. A draft competition
law is awaiting legislation.

Against this backdrop, the Handbook on Com-
petition Policy and Law in ASEAN for Business
(hereinafter “Handbook”) aims at providing, in a
language easily understandable to non-experts,
basic notions of the substantive and procedural
competition laws applicable in AMSs, to the
benefit of regional and transnational businesses
engaged in the ASEAN region.

The Handbook does not intend to be a compre-
hensive guide to applicable laws and it is meant
purely as a documentation tool. Its overall aim is
to inform the business community and investors
of the current approaches and practices relating
to CPL in AMSs, thus raising awareness among
this target group, and to foster the development
of a competition culture within the business
community, creating a favourable environment
for compliance and for the introduction and
enforcement of CPL.

Following a general overview of the ASEAN CPL
framework covering the objectives and scope
of CPL, Part | of the Handbook will cover the
key areas of AMSs’ CPL that are of relevance
for the business community. Acquaintance with
the basic structure of CPL enforcement is of
fundamental importance for business and thus
the Handbook will also illustrate the basic prin-
ciples supporting CPL enforcement, of which
the responsible business operators should duly
take into account.

Part Il of the Handbook will provide country-
specific illustrations of the substantive and
enforcement rules of each AMS. The country
chapters will follow the same structure as the
general overview conducted in Part |, using
questions and answers formulated with a busi-
ness perspective in mind. This approach aims
at helping the reader to understand and compa-
re the most relevant aspects of AMSs’ CPL.
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Chapter 1. Overview of
ASEAN CPL Framework

The ASEAN regional framework
for CPL

ASEAN Economic Community Blueprint

The ASEAN Leaders have agreed to the estab-
lishment of the ASEAN Economic Community
by 2015 and to the transformation of ASEAN
into a region with largely free movement of
goods, services, investment, skilled labour, and
freer flow of capital.

In their Declaration on the ASEAN Economic
Community Blueprint (AEC Blueprint) in Singa-
pore in November 2007, the ASEAN Leaders
agreed that:

“... the AEC Blueprint which each ASEAN Mem-
ber Country shall abide by and implement the
AEC by 2015. The AEC Blueprint will transform
ASEAN into a single market and production base,
a highly competitive economic region, a region of
equitable economic development, and a region
fully integrated into the global economy... ”.

ASEAN Experts Group on Competition

In August 2007, the ASEAN Economic Minis-
ters endorsed the establishment of the ASEAN
Experts Group on Competition (hereinafter,
“AEGC”) as a regional forum to discuss and
cooperate in CPL. The AEGC is an official body
comprising representatives from the compe-
tition authorities and agencies responsible for
competition policy in AMSs. Implementation of
the tasks and activities relating to competition
policy, as targeted for delivery under the AEC
Blueprint, is overseen by AEGC.

The AEGC first met in 2008 and has completed
the ASEAN Regional Guidelines on Competi-
tion Policy (hereinafter “Guidelines”) and this
Handbook, among other deliverables. Both the
Guidelines and the Handbook were launched at
the 42nd ASEAN Economic Ministers Mee-

ting in Da Nang, Viet Nam in August 2010. For
advocacy and outreach purposes, the launch of
the Guidelines and Handbook was followed by
region-wide socialisation workshops in several
AMSs with government officials and the private
sector as the target beneficiaries. These two
publications and the subsequent workshops
were intended to help raise awareness con-
cerning fair business competition among the
regional enterprises and trans-national busi-
nesses, and ultimately to enhance the econo-
mic performance and competitiveness of the
ASEAN region.

AEGC also completed in December 2012 the
Guidelines on Developing Core Competencies
in CPL for ASEAN (“RCC Guidelines”), which
are based on AMSs’ experiences and internati-
onally-recommended practices for use by staff
of competition-related agencies in AMSs to de-
velop and strengthen their required core com-
petencies. The RCC Guidelines focus on three
key areas of competency, namely (i) Institutional
Building, (ii) Enforcement, and (iii) Advocacy.

Capacity building and intra- and extra-regional



networking are another focus of the AEGC.
Other focal activities for completion in the
medium-term are the development of Strate-
gy and Tools for Regional Advocacy on CPL,
strengthening the Core Competencies in com-
petition policy and law as well as the finalization
of AEGC Capacity Building Roadmap.

Chapter 2: Scope of
Competition Law

Introduction

While the substance and practice of competition
law vary substantially within each AMS, the es-
tablishment of a competition law regime shows a
number of common features.

This Chapter provides a basic, comprehensive
description of what competition rules are and
which practices they cover. A country-specific
description of the applicable rules follows in the
country-chapters that constitute Part Il.

The Handbook also includes Annex |, which
summarises selected case studies from some
AMSs, in order to provide concrete examples
of enforcement practices, and Annex Il, which
lists the relevant websites and contact points at
AMSS’ level.

The legal and institutional frame-
work: what is competition law and
who enforces it?

In general, the basic substantive and procedural
competition law provisions are based on primary
law (in the form of a “Competition Act”), while
the more detailed implementing rules are left to
secondary legislation and “soft law” measures
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(i.e., guidelines and other non-binding instru-
ments).

The Competition Act generally establishes an
agency (a “Competition Authority”), which is in
charge of competition law enforcement. Its main
tasks are those of investigating and adjudicating
cases, and of imposing sanctions for infringe-
ments of competition law. In some legal systems,
adjudication may be left to a judicial or third
authority. Depending on national law, the Com-
petition Authority may also provide advice to the
Government and the public administration on
competition-related issues and play an advocacy
role in promoting compliance within the business
world and creating consensus within the general
public.

Obviously, countries that have yet to adopt a law,
have not set up a Competition Authority. In these
cases, pending the adoption of a competition law
regime, anti-competitive practices and conducts
which are relevant to competition in the market
will have to be analysed under general civil or
criminal law.

Finally, in some AMSs, certain industries or
sectors may be subject to sector-specific regu-
lation. In these cases, the applicable regulation
may establish ad hoc agencies (“Regulatory
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Authorities”), which are in charge of enforcing
sectoral regulation, and sometimes also com-
petition law.

The addressees: to whom does
competition law apply?

Competition law applies to market operators,
i.e., a business person (whether an individual or
a corporation) engaged in an economic activity
(i.e., the purchase or sale of goods or services).
It generally does not distinguish between priva-
te and State-owned enterprises, provided that
they engage in an economic activity.

However, it is for the national law of the AMSs to
define the exact scope of application of compe-
tition law. AMSs may exclude from the scope of
application of competition law (or from some of
its provisions) specific business operators (e.g.,
companies in charge of a public service, small
and medium Enterprises (“SMEs”), and others)
or business operators operating in specific
(sensitive) sectors (e.g., defence industry), as
explained below.

The substance:
what practices are prohibited
under competition law?

Competition law generally prohibits three main
practices: (i) anti-competitive agreements; (ii)
abuse of a dominant position or a monopoly; (iii)
anti-competitive mergers. It can also have pro-
visions related to unfair commercial practices.

Anti-competitive agreements

Anti-competitive agreements are agreements or
other arrangements between market operators
that negatively affect competition in a speci-

fic (“relevant”) market (competition laws often

refer to agreements which “prevent, restrict or
distort” competition or to similar expressions).
The term “agreements” is not limited to formal,
enforceable agreements, but usually includes
concerted practices (i.e., informal collusion

and other non-formal arrangements) as well as
decisions by associations of business operators
(regardless of whether they are binding or not).

Anti-competitive agreements may be horizontal
- i.e., between market operators operating at
the same level (either production/distribution/
sale) in the market chain (e.g., between two or
more producers, two or more distributors, etc.)
- or vertical - i.e., between market operators
operating at a different level of the market chain
(e.g., between a producer and its distributors,
etc.). Both horizontal and vertical agreements
are generally subject to the above prohibition,
with a few exceptions (e.g., under Singapore law
vertical agreements are, with some exceptions,
excluded from the prohibition).

Agreements are usually prohibited if they

have an anti-competitive effect. For examp-
le, a cartel might agree to set a high price or
set production limits on each member of the
cartel, which also results in a higher price. The
competition authority would have to prove the
anti-competitive effect, which is sometime dif-
ficult to do. To make it easier for a competition
authority to take action against a cartel some
jurisdictions allow for legal action to be taken
against a cartel by proving that the cartel had
the ‘object’ or the intention of restricting com-
petition in some way. So an exchange of emails
between two or more firms setting price, even
if the higher price had not been introduced,
would be caught under some competition laws
because the email indicated the intention to fix
a higher price.

Agreements which are in principle anti-com-
petitive may be exempted, provided that they
produce beneficial effects. In general, ag-



reements which are otherwise prohibited are
exempted only by way of a specific authorisati-
on or permission by the Competition Authority
or other competent agency. Competition law
usually indicates the conditions under which
anti-competitive agreements may be exempted
and the procedures to be followed in order to
get the exemption.

In some competition laws, a whole category of
agreements (e.g., distribution agreements) can
be automatically exempted by law (block exem-
ption). The law generally specifies the condi-
tions under which the exemption applies.

Abuse of dominant position

Competition law prohibits the abuse of domi-
nant position (i.e. a monopoly or a firm with
substantial market power). Normally the term
abuse covers practices where a business
operator with substantial market power restricts
competition in a market.

The notion of dominant position, or substantial
market power, may vary according to national
legislation. Generally, it refers to a situati-

on where the business operator has enough
economic strength to act in the market wit-
hout regard to what its competitors (actual or
potential) do. In order to determine dominance,
competition law may refer to market shares
and/or a series of other market structure indica-
tors, such as the extent of vertical integration,
technological advantages, financial resources,
the importance of brand name, etc.

Competition law can apply both to single firm
dominance and to collective dominance (where
two or more business operators jointly hold a
position of market power). To determine collec-
tive dominance, competition law may refer to
market shares and other indicators.

Seeking or reaching a dominant position is usually
not prohibited; only abuse of a dominant position.
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Abusive behaviours can either be an exploitative
abuse (setting excessive prices or unfair condi-
tions for the customers) or an exclusionary ab-
use (conduct that excludes efficient competitors
from the market, such as predatory pricing or
exclusive dealing contracts with the only supplier
of materials needed for production). Competition
law may provide examples of abusive conduct to
provide greater business certainty.

Anticompetitive mergers

Generally, competition law covers the following
categories of mergers: mergers, acquisitions,
and joint ventures (joint ventures may be regu-
lated either under merger or anti-competitive
agreement provisions).

Mergers are only prohibited when they lead to
a restriction of competition. For many juris-
dictions the merger test is whether there is a
“substantial lessening of competition”.

Mergers falling under the prohibition should be
screened and approved by the Competition Au-
thority or other competent agency. Competition
law may establish a system of either voluntary
or mandatory notification of the (proposed)
transaction to the Competition Authority. Com-
petition law often provides for minimum (market
share and/or turnover) thresholds over which

a transaction shall or may be notified. Where
notification is mandatory, failure to notify may
lead to sanctions. Generally, a merger cannot
be completed until approved by the Competiti-
on Authority.

Other restrictive commercial practices

In some AMSs, competition law also regula-

tes (prohibits) practices that, while not strictly
related to the basic competition law provisions
discussed above, belong to the more general ca-
tegory of restrictive/unfair commercial practices.

Where such provisions are included within the
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national competition law, they will be illustrated
in a specific paragraph of the relevant country-
chapter of this Handbook.

The procedures: how are the
prohibitions enforced?

In most cases, competition law establishes
specific procedural rules for enforcement.
Generally, the Competition Authority opens

a case either following a complaint or on its
own motion. Where exemptions or authorisa-
tions are sought an investigation may also be
triggered by notification from the parties to the
transaction.

The investigation entails a series of activities,
some of which may be regulated by compe-
tition law. For example, the law may specify
the phases and time-limits of the investigation,
the investigative powers of the Competition
Authority (e.g., the power to interrogate, search,
seize evidence, etc.), and the right of the parties
involved in the investigation (e.g., business or
other secret, confidentiality, right of a fair trial,
right of appeal, etc.).

The investigation is followed by an adjudication
(i.e., the adoption of a preliminary or final decis-
ion), which, depending on national law, may be
carried out by the Competition Authority itself or
may be left to another (judicial or administrative)
authority.

Once an infringement has been establis-

hed, competition law provides the applicable
sanctions. Sanctions may be applied both

to procedural infringements (e.g., violation of
investigative measures) and infringements of
the substantive law (e.g., participation in a cartel
or abuse of dominance etc). Sanctions may
consist of pecuniary fines, orders or injunctions,
which may impose behavioural or structural
remedies (e.g., to refrain from or to adopt a cer-
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tain behaviour, to sell/divest assets, etc.), and
other measures.

Decisions by the Competition Authority or other
competent agency may be subject to review by
a judicial or administrative authority.

Are there any exclusions or ex-
emptions from the application of
competition law?

Competition law is usually a law of general ap-
plication (i.e., it applies to all economic sectors
and to all business persons engaged in econo-
mic activities). However, according to national
systems and constitutional requirements, some
(sensitive) sectors (e.g., defence or agriculture)
or certain businesses (such as State-owned
enterprises or enterprises in charge of public
services) may be fully or partially excluded from
the application of the CPL. These will be refer-
red to as “exclusions”.

In addition to exclusions, which apply to a
whole economic sector or category of business
operators, competition law may also grant ex-
emption from specific provisions in the compe-
tition law. For example, an exemption may be
given for agreements that restrict competition
between business operators because they
contribute to specific national objectives (e.g.,
technical development, consumer welfare, envi-
ronment, development of SMEs, etc.).

In the following country-chapters, exclusions
and exemptions are treated separately: exem-
ptions are dealt within the specific sections
relating to anti-competitive agreements, while
exclusions are dealt separately in dedicated
sections.
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BRUNEI DARUSSALAM

Legislation and Jurisdiction

The Law

What is the relevant legislation?

Brunei Darussalam currently does not have a
comprehensive legislation that regulates com-
petition in general. In 2011, however, Brunei
Darussalam started the process to prepare for a
draft national competition law.

In this regard also, elementary competition-
related provisions have been implemented in
the telecommunications sector by the Authority
for Info-communications Technology Industry of
Brunei Darussalam (AITI) for its licensees under
the Telecommunications Order 2001 (the Tele-
communications Order). Licensees’ behaviour
in the telecommunications market are guided by
the licence conditions, which includes a prohibi-
tion against anti-competitive behaviour. This
Order is available from the Attorney General
Chamber’s website www.agc.gov.bn.

To whom does it apply?

The Telecommunications Order applies to
entities that have obtained a license to operate
as a service and/or infrastructure provider in the
telecommunications industry except Govern-
ment agencies who are carrying out sovereign
functions. The converged competition code of
practice being developed by AITI will apply to
the same and be extended to cover broadcas-
ting activities.

On the other hand, the national competition law
that is currently being drafted is aimed to apply
to all commercial activities in Brunei.
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Which practices does it cover?

The AITI Order tasks AITI, in general terms, “to
promote and maintain fair and efficient market
conduct and effective competition between
persons engaged in commercial activities
connected with telecommunication technology
in Brunei Darussalam” (Section 6(1)(c)). Further-
more, under the Telecommunications Order the
AITI may give directions to telecommunication
licensees, amongst others, to ensure fair and
efficient market conduct (Section 27(1)(c)).

Meanwhile the draft national competition law
covers the key prohibitions of anti-competitive
behaviour.

Are there proposals for reform?

The national competition law for Brunei Darussa-
lam is in the drafting stage.

AlTI’'s converged competition code of practice will
co-exist and generally be aligned with national
policies with regards to general competition. The
converged competition code of practice aims to
promote efficiency and competitiveness in these
sectors, promote fair and efficient market conduct
and transparent market access, and further the
advancement of technology and research and de-
velopment in these sectors through the promotion
of efficient market conduct.

The Authorities

Who is the enforcement authority?

There is no enforcement authority for the natio-
nal competition law at the moment since the law
is still in drafting.



Are there any sector-specific regulatory au-
thorities (RAs) with competition enforcement
powers?

AlTl is responsible for the enforcement of
competition in the telecommunications sector
as part of obligations contained in the terms of
licences issued under the Telecommunications
Order. In light of convergence of the telecom-
munications and broadcasting sectors, AITI will
also take on responsibility for managing compe-
tition in the broadcasting sector.

Anticompetitive practices

The Telecommunications Order allows AITI to
give directions to telecommunications licensees
to ensure fair and efficient market conduct.
While the Order does not specifically refer to
agreements or dominant position, the licences
issued under the said Order contain provisions
to regulate the following practices:

1. Unfair Competitive Practices

2. Undue Preference and Undue Discrimination
3. Anti-Competitive Arrangements

4. Exclusive Arrangements

5. Contracts with Third Party

6. Agreements that Restrict Competition

7. Pricing Abuse

8. Predatory Network Alteration

9. Abuse of Market Dominance in a
Foreign Market
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Procedures

Investigations

Upon passing the national competition law,
there are plans to put in place clear guidelines
to provide a proper procedural framework for
general competition law enforcement. This also
holds true for the converged telecommunica-
tions and broadcasting sectors.

At present, enforcement in the telecommunica-
tions market follows the rules and procedures
set by AITI by virtue of its powers under the
Telecommunications Order.

How does an investigation start, what are
the procedural steps and how long does the
investigation take?

Aggrieved parties are welcome to bring anti-
competitive behaviour to AITI’s attention and
investigations will be conducted and decisions
made on a case to case basis.

What are the investigation powers?

The investigative powers of AITI are laid down in
Sections 7 and 18, and in the Second Schedule

of the AITI Order, and in Part Ill of the Telecom-

munications Order.
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Is it possible to obtain any informal guidance?

General guidance on Brunei Darussalam
competition-related legislation for the telecom-
munications and broadcasting industries can be
obtained at the following contacts:

Authority of Info-Communication Technology
Industry (AITI)

Block B14, Simpang 32-5, Jalan Berakas,
Kampong Anggerek Desa BB3713,

Brunei Darussalam

+673 — 2323232

+673 — 2382447
info@aiti.gov.bn
www.aiti.gov.bn

K i~

Adjudication

What are the final decisions?

Final decisions which AITI may take are con-
tained in Section 8 of the Telecommunications
Order. This includes financial penalties, sus-
pension or cancellation of licences.

What are the sanctions?

Sanctions which AITI may impose are contained
in Section 8 of the Telecommunications Order.
This includes financial penalties, suspension

or cancellation of licences. Section 27 of the
Telecommunications Order also allows AITI

to issue directions to licensees if the situation
warrants. This does not preclude civil rights of

action such as injunctions.

Meanwhile under the draft national law, sanc-
tions are envisaged to include financial penal-
ties and structural/behavioural remedies for inf-
ringements of the anti-competitive prohibitions.

Judicial review

Can the enforcement authorities’ decisions
be appealed?

Under the Telecommunications Order, any
telecommunication licensee aggrieved by any
decision of AITI may appeal to the Minister of
Communications, whose decision shall be final.
The Minister of Communication may exercise
his right to appoint an advisory panel to consi-
der appeals received. This advisory panel may
ask the aggrieved party for representations and
make recommendations to the Minister.

In the draft national law, there are plans for the
establishment of a Competition Appeal Tribu-
nal which would be responsible for handling
appeals on decisions made by the competition
authority.




CAMBODIA

Legislation and Jurisdiction

The Law

What is the relevant legislation?

There is no comprehensive competition law in
Cambodia. At the time of writing, the Ministry of
Commerce is finalizing a draft law. It is expec-
ted that this draft law will be submitted to the
Council of Ministers of Cambodia in the middle
of 2013.

To whom does it apply?

This draft Law applies to all actions that cause
unlawful competitive harms to the Cambodi-

an economy regardless of where the actions
occur i.e. whether the source of the harm arises
inside or outside the territory of the Kingdom of
Cambodia.

This draft Law applies to all Persons conducting
business regardless of whether they are formed
as profit-making organizations, non-profit
organizations or charitable organizations and
includes: Business Operators engaged in the
production or supply of public utility products
or services; Business Operators conducting
business in Government Monopoly industries
and sectors, except for, subject to Article 66,
the Business Operators listed in Annex 1 to the
draft Law.

Which practices does it cover?

The draft law will cover unlawful coordinated
activities by business operators in a horizontal
relationship, unlawful activities by monopolies
or business operators in a dominant position,
unlawful activities between business operators
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in a vertical relationship, unlawful price discri-
mination and unlawful deceptive activities. The
draft law will also cover those assisting in these
unlawful activities.

Are there proposals for reform?

The draft law is currently being discussed.

The Authority

Who is the enforcement authority?

The competition institutions are the Cambodian
Competition Commission and the Directorate.

The Commission is created to promote a com-
petitive market economy for Cambodia and to
enforce the provisions of this law. Subject to
this law, initially the Commission shall be com-
posed of 9 (nine) Commissioners: The Minister
of Commerce or his designate; a representa-
tive of the Ministry of Economy and Finance;

a representative of the Office of the Council of
Ministers; a representative of the Ministry of
Justice; a representative of the Ministry for In-
dustry, Mines and Energy; and four other mem-
bers appointed by the Prime Minister on the
recommendation of the Minister of Commerce,
who have experience and knowledge in matters
relating to business, industry, commerce, law,
economics, public administration, competition,
consumer protection or any other suitable quali-
fication as the Minister may determine.

The Commission shall perform these duties:
Issue Decisions and Orders requiring violators
of the draft law to restore competition in their
industry and to remedy competitive harms

to persons; levy fines and impose other non-
criminal sanctions against violators to deter

/
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future violations of this law; issue regulations
that implement the law; conduct competition
studies at the request of the Parliament or the
Prime Minister or on its own initiative conduct
studies that the Commission deems to be in the
public interest; develop strategies and policies
for promoting a competitive market economy in
Cambodia; monitor and supervise the operation
of the Directorate; report annually to the Prime
Minister on the operations of the Commission
and the Directorate; establish rules concerning
conflict of interest of Commissioners; provide
advice at the request of the Royal Government
and Parliament on issues concerning compe-
tition matters; advise, on its own initiative, the
Parliament, the Prime Minister or any public or
institution or authority on all matters concer-
ning competition including current or proposed
legislation relating, but not limited to public pro-
curement, licensing, taxes and levies imposed
on Business Operators; and advise the Prime
Minister on cooperation arrangements relating
to matters arising under this Law between the
Commission and any other authorities in Cam-
bodia or in a foreign jurisdiction or any interna-
tional organization and determine the arrange-
ments for such cooperation or membership of
international organizations.

The Directorate of the Commission is establis-
hed to implement this Law and the directions of
the Commission. The functions of the Directora-
te comprise investigation and enforcement and
dispute resolution.

(@) The Director-General for Investigation and
Enforcement shall be appointed on the basis
of a recommendation by the Minister of
Commerce to the Prime Minister and is re-
sponsible for the investigation and enforce-
ment provisions of this Law. The Director-
General for Investigation and Enforcement
shall be assisted by a number of Deputy
Director-Generals and such other staff as is
determined to be necessary including, but
not limited to a: Deputy Director-General
for Administration and Finance and Deputy
Director-General for Legal Affairs.

(b) The Director-General for Dispute Resoluti-
on is responsible for the dispute resolution
functions of the Directorate. The Director-
General for Dispute Resolution and his or
her representatives have the sole authority
to present proposed Decisions and Orders,
and proposed Statements on Remedies and
Sanctions to the Commission. The Director-
General for Dispute Resolution shall be
appointed by the Commission. The orga-
nization and functioning of the Directorate
shall be determined by Sub-decree.

Are there any sector-specific regulatory au-
thorities (RAs) with competition enforcement
powers?

The Commission and Directorate are respon-
sible for the application of competition law in all
sectors. The existing RAs will not have compe-
tition enforcement powers after this law enters
into force.
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Legislation and Jurisdiction

The Law

What is the relevant legislation?

The relevant legislation is Law No. 5 of 1999
concerning the prohibition of monopolistic
practices and unfair business competition (the
“Law”), together with the Elucidation on the
Law, the Decree of the President of the Repu-
blic of Indonesia No. 75 of 1999 on the Komisi
Pengawas Persaingan Usaha or KPPU (the “De-
cree”), four procedural regulations and several
guidelines, available on the KPPU website at:
http://eng.kppu.go.id (English page).

1. Regulation of the Supreme Court of the Re-
public of Indonesia No. 3 of 2005 regarding
the Procedures for Filing Objections to the
Decisions of KPPU;

2. KPPU Regulation No. 1 of 2006 regarding
the Procedures for Case-Handling in KPPU;

3. KPPU Regulation No. 2 of 2008 regarding
the Authorities of the Commission Secretari-
at in Case-Handling;

4. KPPU Regulation No. 1 of 2010 regarding
Case Handling Procedures replaces KPPU
Regulation No. 1 of 2006 and No. 2 of 2008
for cases introduced as of 5 April 2010.

To whom does it apply?

The Law applies to all “business actors”, defi-
ned by Article 1(5) of the Law as “individual(s)
or business entities, either incorporated as
legal entities or not, established and domiciled
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or conducting business activities within the
jurisdiction of the Republic of Indonesia, either
independently or jointly based on agreement,
conducting various business activities in the
economic field”. Therefore, it applies to any
business actor doing business in Indonesia,
including, amongst other, state-owned enterpri-
ses and subsidiaries of foreign enterprises.

Which practices does it cover?

The Law covers practices, which include anti-
competitive agreements; anti-competitive acti-
vities; abuse of dominant position; and mergers
which lessen competition.

Are there proposals for reform?

A new draft law is being prepared. It will mainly
reform the procedure (e.g. providing for an
extended investigation timeframe and increased
investigative powers) and the institutional capa-
city of the authority (functions of the KPPU).

The Authority

Who is the enforcement authority?

The enforcement authority is the Komisi Penga-
was Persaingan Usaha (KPPU).

According to Chapter VI of the Law, the Decree
and the regulations, the KPPU is a state-inde-
pendent institution, free from the Government
and other stakeholders’ influence, accountable
to the President of Indonesia. Its members are
appointed and dismissed by the President upon
approval of the People’s Legislative Assembly.

The KPPU is responsible for supervising and
evaluating the conduct of business actors in the
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Indonesian markets under the Law. It carries
out investigations and enforces the Law (e.g.,
issues decisions on the alleged violations),
provides advice and opinions concerning
Government’s policies related to monopolistic
practices and/or unfair business competition,
issues guidelines and submits periodic reports
on its activity to the President of Indonesia and
the People’s Legislative Assembly.

Are there any sector-specific regulatory au-
thorities (RAs) with competition enforcement
powers?

The KPPU is responsible for the application of
competition law in all sectors. The existing RAs
do not have competition enforcement powers.

Anticompetitive practices

Agreements

Which agreements are prohibited?

Chapter Ill of the Law (Articles 4 to 16) identi-
fies a list of agreements, classified according
to their object, which are prohibited “per se” or
insofar as they result in monopolistic practices
and/or unfair business competition (under the
“rule of reason”).

The agreements prohibited per se are the following:

< Agreements leading to price fixing (Article
5(1)), except agreements in the context of a
joint venture or expressly prescribed by law
(Article 5(2));

e Price discrimination (Article 6);

= Agreements aimed at boycott (Article 10)
that (a) injure or may injure other business
actors or (b) limit access of other competi-
tors to sell or to buy goods and services in
the relevant market;
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 “Exclusive agreements”, i.e. agreements
leading to resale restrictions, tying and
exclusive supply (Article 15);

The agreements prohibited under the rule of
reason, are the following:

« Agreements leading to oligopoly (Article
4(1)). Business actors may be suspected or
deemed of being part of oligopolies when
two or three of them control the production
and or marketing of over 75% of the relevant
market (Article 4(2));

- Agreements leading to predatory pricing (i.e.
price below cost) (Article 7) and resale price
maintenance (Article 8).

* Agreements leading to market partitioning
and market allocation (Article 9);

e Cartels (Article 112);
e Trusts (Article 12);

« Agreements leading to oligopsony (Article
13(1)). Business actors may be suspected or
deemed of being part of oligopsonies when
two or three of them control the purchases
or acquisitions of over 75% of the relevant
market (Article 13(2));

« Agreements leading to vertical integration
(Article 14);

« Agreements with foreign parties (Article 16).

According to Article 1(7) of the Law, anti-com-
petitive agreements are prohibited regardless of
their form: both formal agreements (“in writing”)
and concerted practices (“not in writing”) are
included.

The Law includes both horizontal and vertical
agreements.



Which agreements may be exempted?

The Law does not explicitly foresee any possi-
bility of individual exemption. However, some
instances, including some categories of agree-
ments, are excluded from the scope of applica-
tion of the Law (see below, under “Exclusions”).

Monopoly and dominant position

Is monopoly or dominant position regulated?

The Law separately prohibits monopolistic
practices (i.e., monopoly and monopsony)
(Chapter 1V) and the abuse of a dominant posi-
tion and, in specific cases, the creation thereof
(Chapter V).

What is a monopoly/monopsony position?

According to Article 1(1) of the Law, “monopoly”
refers to the “control over the production and or
marketing of goods and or over the utilization
of certain services by one business actor or by
one group of business actors”.

According to Article 17(2), business actors are
deemed to have a monopoly position if:

« there is no actual substitute available for the
goods or services concerned;

= other business actors are unable to compete
for the same goods or services; or

e one business actor or a group of business ac-
tors control over 50% of the relevant market.

According to Article 18(2), business actors are
deemed to have a monopsony position when

one business actor or a group of business ac-
tors controls over 50% of the relevant market.
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What is a dominant position?

According to Article 25(2) business actors are
deemed to have a dominant position when:

e one business actor or a group of business
actors controls over 50% of the relevant
market; or

- two or three business actors or a group of
business actors control over 75% of the
relevant market.

When are monopoly and dominant position
prohibited?

According to Articles 17(1) and 18(1) monopoly
and monopsony are prohibited from:

- *“controlling the production and or marketing
or goods or service” or, respectively,

- “controlling the acquisition of supplies or
from acting as sole buyer of goods and or
services”

when this may “result in monopolistic practices
and or unfair business competition”.

Furthermore, the following practices are pro-
hibited when they may result in monopolistic
practices or unfair business competition:

= Market control, defined as:

» “(a) Reject and or impede certain other
business actors from conducting the
same business activities in the relevant
market; or (b) bar consumers or custo-
mers of their competitors from engaging
in a business relationship with such
business competitors; or (c) limit the
distribution and or sales of goods and or
services in the relevant market; or (d) en-
gage in discriminatory practices towards
certain business actors” (Article 19);

» Predatory pricing (Article 20);

» “Determining false production cost and
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other costs as part of the price compo-
nent of goods and or services” (Article
21);

e Conspiracy, defined as:

» Bid rigging/collusive tendering
(Article 22);

» Violating company secrets (Article 23);

» Reducing quantity, quality or timeliness
or goods or services (Article 24).

According to Article 25(1), business actors are
prohibited from using a dominant position either
directly or indirectly to:

« Determine the conditions of trading with the
intention of preventing and or barring con-
sumers from obtaining competitive goods or
services both in terms of price and quality;

< Limit markets and technology development; or

e Bar other potential business actors from
entering the relevant market.

Article 26 of the Law also prohibits a person,
concurrently holding a position as member of
the board of directors or as a commissioner of
a company, from simultaneously holding either
of the same position in other companies in the
event that such companies:

* Are in the same relevant market;

* Have a strong bond in the field and/or type
of business activities; or,

< Are jointly capable of controlling the market
share of certain goods or services

Which may result in monopolistic practices or
unfair business competition.

Likewise, Article 27 of the Law prohibits busi-
ness actors from owning majority shares in
several similar companies conducting busi-
ness activities in the same relevant market, or
establishing several companies with the same
business activities when:
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e one business actor or a group of business
actors control over 50% of the relevant
market; or

= two or three business actors or groups of
business actors control over 75% of the
relevant market.

Can abuses of dominant position be exempted?

No exemption is allowed.

Merger control

What is a merger?

Merger is regulated by Articles 28 and 29 of the
Law, and further implemented through Govern-
ment Regulation No. 57 Year 2010 concerning
a Merger and Acquisition which may Cause
Monopolistic Practices and Unfair Business
Competition (the “Merger Regulation”).

According to the Law, a merger includes the
following transactions:

e concentration of control of several previ-
ously independent business actors into
one business actor or a group of business
actors; or

- transfer of control (for example, through the
acquisition of shares) from one previously
independent business actor to another,
leading to control or market concentration.

Specifically, the scope of a merger by the Law
and the Merger Regulation is limited to a merger
(merger of one business actor into another, or
merger of some business actors into one new
entity) and the acquisition of shares.

Are foreign-to-foreign mergers included?

Foreign mergers are defined as (i) mergers bet-
ween two foreign business entities where both
or one of them operate in Indonesia (ii) mergers



between a foreign business entity operating

in Indonesia and an Indonesian legal entity;

(iii)y mergers between a foreign business entity
which does not operate in Indonesia and an
Indonesian business entity; and (iv) other forms
of merger involving foreign elements.

Foreign mergers are included when all the par-
ties conduct business activities in the domestic
market. Foreign mergers taking place beyond
Indonesian jurisdiction are not subject to inves-
tigation, insofar as they do not bring any direct
or individual control over an Indonesia business
entity.

Do mergers need to be notified?

The Law and the Merger Regulation establishes
a system of both voluntary consultation (pre-
merger notification) and mandatory post-merger
notification.

According to the Merger Regulation, the
merging parties must notify the KPPU on any
merger that meet the following conditions:

e combined asset value of the merged busi-
ness actors exceeding IDR 2.5 trillion (IDR
20 trillion for banking institutions); and/or

e combined sales value of the merged busi-
ness actors exceeding IDR 5 trillion.

The notification must be made no later than 30
(thirty) working days after the merger is legally
effective.

The mandatory post-merger notification is not
applicable to mergers between affiliated busi-
ness actors.

Any merging business actors that meet the
threshold (above) can ask for a voluntary con-
sultation (or in other jurisdiction define as volun-
tary pre-merger notification) to the KPPU. The
result of a consultation should be made within
90 (ninety) working days after the submitted
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proposal is completed. However, it shall be no-
ted that an opinion from a consultation does not
prevent the KPPU from assessing the merger
after it has been implemented. Further expla-
nation on the consultation process is described
by KPPU Regulation No. 11 Year 2010 regarding
Consultation of Merger.

Are there any filing fees?

There are no filing fees.

Are there sanctions for not notifying?

As mentioned above, the Merger Regulation
stipulates that any failure to notify (late noti-
fication) means an administrative fine can be
imposed amounting to IDR 1 billion per day,
with maximum fine of IDR 25 billion. Further
explanation on the fines for delay is describe by
KPPU Regulation No. 4 Year 2012 on Guideline
on Imposing Fines to Delay in Merger Notifica-
tion.

How long does it take for approval?

According to the Merger Regulation, merger as-
sessment by the KPPU should be made within
90 (ninety) working days after the submitted
notification document is completed. If the KPPU
finds the existence of a competition violation
due to the merger, the KPPU can continue the
process using the applicable case handling
procedure stipulated by KPPU Regulation No. 1
Year 2010 regarding Case Handling Procedures.

Is there any obligation to suspend the tran-
saction pending the outcome of the assess-
ment (standstill clause)?

There is no standstill obligation.

Which mergers are prohibited?

According to the Merger Regulation, the
prohibited merger is a merger that results in
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monopolistic practices and or unfair business
competition. In assessing whether the merger
will lead to monopolistic practices and or unfair
business competition, the KPPU will analyze a
number of factors, including market concent-
ration, entry barriers, potential anti competitive
practices, business efficiency, and or likely
bankruptcy.

For example, market concentration is mainly
assessed on the basis of the Herfindahl-Hirsch-
man Index (HHI). If not applicable, then the
KPPU can use other tools such the Concentra-
tion Ratio (CR) or any other measures of market
concentration. Two spectrums are use for the
HHI, namely Spectrum | (HHI under 1,800) for a
low market concentration, and Spectrum Il (HHI
over 1,800) for high market concentration.

It is important to note that market concentration
is only the first step in the analysis conducted
by the KPPU in assessing a merger.

What happens if prohibited mergers are
implemented?

If it was being implemented, then the KPPU will
enter the investigation process as defined by
KPPU Regulation No. 1 Year 2010 regarding
Case Handling Procedures, as the violation of
Article 28 or 29 of the Law.

Can mergers be exempted/authorized?

Mandatory post-merger notification between
affiliated business actors may be exempted

from the application of the Merger Regulation.

Procedure

Investigations

How does an investigation start?

Investigations are regulated by Chapter VII of
the Law and by the Procedural Regulations.
KPPU can start an investigation on its own
motion or following a complaint. Any person
having knowledge or a reasonable suspicion
of infringements of the Law, or suffering losses
as a result thereof, may file a complaint to the
KPPU.

What are the procedural steps and how long
does the investigation take?

The KPPU conducts a preliminary examination
and determines, within 30 days, whether or not
a follow-up examination is needed. The follow-
up examination must be completed within 60
days, which may be extended by not more than
30 days. The KPPU must determine whether

or not an infringement occurred within 30 days
from the conclusion of the follow-up examina-
tion.

What are the investigation powers of the
KPPU?

The KPPU has the power to:

e conduct investigations and hearings on al-
legations of cases of monopolistic practices
and/or unfair business competition;

< summon business actors suspected of ha-
ving infringed the Law or witnesses, expert
witnesses, or any person deemed to have
knowledge of violations of the Law;

« seek the assistance of investigators to invite
the above mentioned persons;



e require business actors and other parties to
submit evidence;

e request statements from Government insti-
tutions;

e obtain, examine and/or evaluate letters, do-
cuments or other evidence for investigations
and/or hearings.

What are the rights and safeguards of the

parties?

The KPPU is bound by the duty of confidenti-
ality in respect of all information classified as
company secrets, as well as all information

provided by complainants and reporting parties.

Is there any leniency programme?

The Law does not provide for a leniency pro-
gramme. However, currently discussions are
being held on whether a leniency programme
should be introduced as part of the reform.

Is it possible to obtain any informal
guidance?

Interested parties can contact the Public
Relation and Legal Bureau for any inqui-
ries through the official e-mail address at
infokom@kppu.go.id or to Foreign Cooperation
Division at international@kppu.go.id. Guidance

on mergers may be obtained from the Merger
Division at merger@kppu.go.id.

Adjudication

What are the final decisions?

According to Article 43(3) of the Law, at the end
of the examination, the KPPU decides whether
or not the Law has been violated.
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What are the sanctions?

According to Article 47 of the Law, the KPPU
may impose sanctions in the form of administra-
tive measures against business actors violating
the provisions of the Law. Sanctions include:

e declarations that anti-competitive agree-
ments be null and void;

- orders to stop vertical integration, monopo-
listic practises, unfair business competition,
misuse of dominant position;

e declarations that mergers or consolidation
of business entities or acquisition of shares
are null and void;

- stipulation of compensation payments;
« fines between IDR 1 billion and IDR 25 billion.

According to Article 48 of the Law, basic crimi-
nal sanctions may be imposed by the courts:
the most serious infringements are subject to a
fine between IDR 25 billion and IDR 100 billion
or to imprisonment up to six months. Other inf-
ringements are subject to a fine of between IDR
5 billion and IDR 25 billion or to imprisonment
up to five months, Procedural infringements (re-
fusal to provide required evidence, or to provide
information, or impeding the investigation) are
subject to a fine between IDR 1 billion and IDR
5 billion or to imprisonment up to 3 months.

According to Article 49 of the Law, additional cri-
minal sanctions may be imposed, in the form of:

 Revocation of business licenses;

= Prohibition of holding the positions of direc-
tor or commissioner for a period between
two and five years;

< Orders to stop certain activities or actions
producing damages to other parties.

e Criminal sanctions are imposed by the courts
on the basis of Indonesian criminal law.
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Judicial review

Can the enforcement authority’s decisions
be appealed?

According to Article 44 of the Law, business
actors may appeal KPPU’s decisions before
the District Court no later than 14 days after
receiving notification of the decision. District
Courts’ decisions can be appealed to the Sup-
reme Court of the Republic of Indonesia within
14 days.

Private enforcement

Are private actions for damages available?

Not available.

Exclusions

Is there any exclusion from the application of
the Law?

According to Article 5 (2) of the Law, price fixing
agreements in the context of joint ventures or
expressly prescribed by law are excluded from
the application of the Law.

According to Article 50 of the Law, the following
are excluded from the provisions of the Law:

(@) actions and or agreements intended to im-
plement applicable laws and regulations;

(b) agreements related to intellectual property
rights, such as licenses, patents, trade-
marks, copyright, industrial product design,
integrated electronic circuits and trade
secrets, as well as agreements related to
franchise;
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(c) agreements for the stipulations of technical
standards of goods or services which do not
inhibit, and/or impede, competition;

(d) agency agreements which do not stipulate
the re-supply of goods or services at a price
lower than the contracted price;

(e) cooperation agreements in the field of re-
search for the upgrading or improvement of
the living standard of society at large;

(f) international agreements ratified by the
Government of the Republic of Indonesia;

(g) export-oriented agreements or actions not
disrupting domestic needs and/or supplies;

(h) business actors of small scale, according
to the provisions of Law No. 20 of 2008 on
micro, small and medium enterprises.

(i) activities of cooperatives aimed specifically
at serving their members.

In addition, Article 51 specifies that “monopoly
and concentration of activities related to the
production and or marketing of goods and or
services affecting the livelihood of society at
large and branches of production of a strate-
gic nature for the state shall be stipulated in a
law and shall be implemented by State-Owned
Enterprises and or institution formed or appoin-
ted by the Government”.

Enforcement Practices

Please refer to the Annex | - Case Studies.



K3 | AO PDR

Legislation and Jurisdiction

The Law

What is the relevant legislation?

The relevant legislation is Decree 15/PMO
(4/2/2004) on Trade Competition (the “Decree”).
However, the Decree has not been implemen-
ted.

To whom does it apply?

The Decree applies to the sale of goods and
services in business activities by business per-
sons. A “business person” is defined by Article
2 of the Decree as “a person who sells goods,
buys goods for further processing and sale or
buys goods for resale or is a service provider”.
The Decree does not make a distinction bet-
ween national and foreign business persons.

Which practices does it cover?

The Decree prohibits specific restrictive
business practices leading to monopolisation,
namely: mergers and acquisitions leading to
monopolisation, elimination of other business
entities, collusion and arrangements and cartels
with foreign business persons.

Are there proposals for reform?

There are plans to reform the Decree and adopt
a comprehensive law on competition that will be
passed by the National Assembly Conference

in 2015. The Division on Consumer Protection
and Competition under the Ministry of Industry
and Commerce has been set up.
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The Authorities

Who is the enforcement authority?

Article 5 of the Decree provides for the estab-
lishment of a Trade Competition Commission
(TCC) within the Ministry of Industry and Com-
merce, which shall be chaired by the Minister of
Industry and Commerce. The TCC has not been
established yet.

Are there any sector-specific regulatory au-
thorities (RAs) with competition enforcement
powers?

Sector-specific authorities have powers to regu-
late their respective sector and issue (or request
the Prime Minister to issue) notices to address
disruptive behaviours. These might include,
though there is no precedent in this respect,
anti-competitive behaviours.

Informal guidance can be requested at the
authority concerned:

the Ministry of Industry and Commerce:
# www.moic.govla € +856 21 412015;

the Ministry of Posts and Telecommunications:
® wwwmptgovla € +856 21 219858;

the Ministry of Public Works and Transport:
# www.mpwt.govla & +856 21 412255;

the Ministry of Energy and Mining:
# www.mem.govla & +856 21 413000;

the Ministry of Information, Culture and Tourism:
® wwwkplnet.net L +85621 212412;

the Ministry of Public Health:
® www.moh.govla & +856 21 214000;

the Ministry of Science and Technology:
( +85621 213470.
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Anticompetitive practices

Agreements

Which agreements are prohibited?

Article 11 of the Decree prohibits collusion and
arrangements to engage in unfair trade practi-
ces in any form, such as:

« Price fixing, and fixing the sale and
purchase price of goods and services;

- Stocking goods, limiting, reducing the
quantity or limiting the production,
purchase, sale, distribution or import of
goods and services;

e Colluding in tenders for purchase, sale and
supply of goods and services;

e Fixing conditions that, directly or indirectly,
force their customers to reduce production,
purchase or sale of goods or the supply of
services;

e Limiting the customer‘s choice to purchase,
sell goods and receive services;

e Prohibiting their suppliers or retailers from
purchasing or selling goods to other busi-
ness entities;

e Entering into allocation arrangements of
markets, customers or suppliers restricting
competition;

* Appointing, or giving authority to an in-
dividual for the sole right to sell goods or
supply services in one market;

- Arrangements to fix conditions or the
manner of purchase and sale of goods or
services to restrict other business entities;

e Other acts that are contrary to the trade
competition regulations prescribed by the
TCC.
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Article 12 of the Decree prohibits cartels with
foreign business persons, i.e., “to establish and
operate a business in Lao PDR that has business
relations with a foreign business entity either

by contract, share holding or other form to act

to limit the opportunity of local businesses to
choose to purchase from or sell goods or provide
services directly to, a foreign business entity”.

Which agreements may be exempted?

According to Article 13 of the Decree, the TCC may
exempt any of the above acts for some specific
sector or business for socio-economic or security
reasons. No exemption has been adopted as yet.

Is there any formal notification requirement
and to which authority should a notification
be made?

Procedural implementing rules for exemptions
have not been adopted yet.

Monopoly, dominant position and other
unilateral conducts

Is monopoly or dominant position regulated?

The Decree does not specifically regulate a mo-
nopoly or a dominant position. Instead Article
8 prohibits a business person from engaging

in a merger, eliminating a competitor, engaging
in collusive activities “so as to monopolize any
market of goods and services.”

What is a dominant or a monopoly position?

Article 2 of the Decree defines a monopoly as
“the dominance of the market individually or in
collusion with other businesses” and market
dominance as a situation where the “ sales
volume or market share of an goods or services
of one or more business entities is above that
prescribed by the TCC.”
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When are monopoly and dominant positions Do mergers need to be notified?
prohibited? The Decree does not provide for an obligation
Conduct which leads to a monopoly (including to notify a proposed merger.

dominance) is prohibited. Article 8 of the De-
cree prohibits any business person to perform . .
P y. - P ] P Which mergers are prohibited?
mergers and acquisitions, exclusionary abuses,
collusion and arrangements and cartels (i.e.,

any act stipulated in Articles 9, 10, 11 and 12 of

Under Article 9 of the Decree, “it is prohibited
for a business person to monopolize the market
in the form of a merger or acquisition that de-
stroys competitors or substantially reduces or

the Decree), “so as to monopolize any market
of goods and services”. Article 10 of the Decree
prohibits any business entity “to act or behave
S0 as to cause losses directly or indirectly, by

limits competition”.

such conduct as dumping, limiting or inter- What happens if prohibited mergers are
vening with intent to eliminate other business implemented?
entities”.

The Decree does not establish specific sanc-
tions for implementing prohibited mergers. The
Can abuses of dominant or monopoly positi- general sanctions under Article 14 of the Decree
on be exempted? apply (see below).

According to Article 13 of the Decree, any of
the above acts may be exempted “for some Can mergers be exempted/authorised?
specific sector or business for socio-economic

or security reasons”. To this purpose, the Article

Under Article 13 of the Decree, mergers and
acquisitions may be exempted by the TCC for
specific sectors or businesses for socio-econo-
mic or security reasons.

establishes that the TCC is assigned to consi-
der and provide exemptions from time to time.
No exemption has been adopted as yet.

How to apply for an exemption?

Implementing rules have not been adopted yet.
Merger control

What is a merger?

Article 2 of the Decree defines a merger as
“two or more business entities coming together
and forming into one business entity with the
result the individual business entity will cease
to exist”.

Are foreign-to-foreign mergers included?

The Decree does not make any difference bet-
ween national and foreign business persons.
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Procedure

Investigations

Implementing procedural rules have not been
adopted yet by the Ministry of Industry and
Commerce and the TCC.

Adjudication

What are the final decisions?

Under the Decree, it is for the TCC to decide the
case and apply the sanctions where it finds a
violation of the Decree. Implementing rules have
not been adopted yet by the Ministry of Industry
and Commerce.
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What are the sanctions?

Sanctions for violation of any of the offence un-
der the Article 14 of the Decree are the following:

« Notice to change and rectify the behaviour;

< Temporary suspension of the activity until
the behaviour is rectified and changed;

« Indefinite close down of the activity and
possible punishment according to the law;

< Compensation for a business entity that has
incurred losses as a result of the offences.

Judicial review

Can the enforcement authorities’ decisions
be appealed?

There are no provisions in this respect in the Decree.

Private enforcement

Are private actions for damages available?

There are no specific provisions in the Decree
related to private actions for damages from
anti-competitive behaviours.

Exclusions

Is there any exclusion from the application of
the Decree?

No exclusion is provided for by the Decree.



MALAYSIA

Legislation and Jurisdiction

The Law

What is the relevant legislation?

The Competition Act 2010 came into force on
1st January 2012 and introduces a comprehen-
sive set of competition rules. It is accompanied
by the Competition Commission Act 2010,
which establishes the Competition Commis-
sion as the authority in charge of competition
enforcement.

The Competition Act 2010 does not apply to
any commercial activity regulated under the
legislation specified in the First Schedule, i.e.,
the Communications and Multimedia Act 1998
and the Energy Commission Act 2001. These
activities are subject to some competition-
related provisions, which can be found in the
following acts:

e Part VI, Chapter 2, of the Communications
and Multimedia Act 1998. The Malaysian
Communications and Multimedia Commis-
sion has issued the Guideline on Substantial
Lessening of Competition (the “Guideline
on Substantial Lessening of Competition
(“SLC™)) under section 134 of the Commu-
nications and Multimedia Act 1998 to define
the meaning of “substantial lessening of
competition” and the Guideline on Dominant
Position on a Communications Market (the
“Guideline on Dominant Position”) under sec-
tion 138 of the CMA to clarify how it will apply
the test of “dominant position” to a licensee;

e The Energy Commission Act 2001 (Act
610), the Electricity Supply Act 1990
(Act 447) and the Gas Supply Act 1993
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(Act 501) are the “energy supply laws”

that govern the electricity and downstream
pipeline gas supply sectors in Malaysia. The
Energy Commission which was established
in 2001, apply these energy supply laws in
regulating both respective sectors in the
aspects of economic, technical and safety
including competition in these sectors invol-
ving utilities and other licenced generators,
transmission operators, distributors and
suppliers, qualified practitioners, contrac-
tors and the consuming public.

On competition matters, Act 610 in Part Ill
(paragraph 14(1)(h)) provides a wide function
and power of the Energy Commission to “to
promote and safeguard competition and

fair and efficient market conduct or, in the
absence of a competitive market, to prevent
misuse of monopoly or market power in res-
pect of the generation, production, trans-
mission, distribution and supply of electricity
and the supply of gas through pipelines”.

Pursuant to the above and in specific refe-
rence to the regulation of competition in the
electricity sector, Act 447 in Part Il (sub-
section 4(c)) provides for the function, duty
and power of the Energy Commission to
“promote competition in the generation and
supply of electricity to, inter alia, ensure the
optimum supply of electricity at reasonable
prices.”

Similarly for competition in the downstream
pipeline gas supply sector, Act 501 in Part
Il (paragraph 4(1)(g)) provides the specific
function and duty of the Energy Commission
to “enable persons to compete effectively in
the supply of gas through pipelines.”
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To whom does it apply?

The Competition Act 2010 applies to “enterpri-
ses”, defined as any entities carrying on com-
mercial activities relating to goods or services,
both within and outside Malaysia, provided that
the commercial activity has an effect on com-
petition in any market in Malaysia.

The Communications and Multimedia Act 1998
refers to any “conduct” in its broadest sen-

se, encompassing any licensees engaged in
commercial activity (Guideline on SLC, 8§6.1a).
The energy supply laws govern the licenced
electricity utilities and generators including the
Independent Power Producers (IPPs), transmis-
sion and distribution licensees, licenced gas
utilities and private gas licensees, all of whom
perform their respective licenced activities in
accordance with the competition provisions

of the energy supply laws as regulated by the
Energy Commission.

Which practices does it cover?

The Competition Act 2010 prohibits agreements
which have the object or effect of significantly
preventing, restricting or distorting competiti-
on, and the abuse of dominant position in any
market for goods or services.

The Communications and Multimedia Act 1998
covers both concerted practices (agreements)
and unilateral conduct with the purpose or ef-
fect of substantially lessening competition in the
communications markets.

In accordance with the competition provisi-
ons under the energy supply laws, the Energy
Commission promotes and safeguards com-
petition and fair and efficient market conduct
by persons governed under the laws as well as
implementing numerous measures to prevent
the misuse of monopoly or market power in the
electricity and downstream pipeline gas supply
markets.

30

Are there proposals for reform?

To date, there are no proposals for reform.

For the electricity supply sector, there are
measures currently undertaken to enhance
competition, for example to ensure transparen-
cy through competitive bidding for future power
generation capacity.

For the downstream pipeline gas supply sector,
a major reform has been introduced for Third
Party Access (TPA) to the gas supply sector in-
volving regasification facilities and gas delivery
network. As aresult, Act 501 has been propo-
sed to be amended including to enhance the
existing competition provisions to be regulated
by the Energy Commission.

The Authorities

Who is the enforcement authority?

Pursuant to the Competition Commission Act
2010, the enforcement authority is the Malaysia
Competition Commission. The Malaysia Com-
petition Commission became fully operational
on 1stApril 2011.

Under Section 16 of the Act, the Malaysia
Competition Commission has both enforce-
ment and implementation powers (e.g., through
guidelines). It also has advisory powers towards
the Minister and other public authorities (e.g.,
through recommendations), as well as advocacy
functions, carries out general studies in relation
to issues connected with competition in the Ma-
laysian economy or particular sectors thereof,
and collects and publishes information.

For the electricity supply and downstream pipe-
line gas supply (“energy supply sectors”) and
including competition under the energy supply
laws, the Energy Commission is the enforce-
ment authority.



Are there any sector-specific regula-
tory authorities (RAs) with competition
enforcement powers?

The Malaysian Communications and Mul-
timedia Commission is responsible for the
enforcement of the competition-related provi-
sions under the Communications and Multime-
dia Act 1998, while the Energy Commission is
responsible for the enforcement of the com-
petition-related provisions under the Energy
Commission Act 2001, the Electricity Supply
Act 1990 and the Gas Supply Act 1993.

Anticompetitive practices

Agreements

Which agreements are prohibited?

The Competition Act 2010 prohibits any hori-
zontal or vertical agreement between enterpri-
ses, insofar as the agreement has the object or
effect of significantly preventing, restricting or
distorting competition in any market for goods
or services. The term “agreement” is defined as
“any form of contract, arrangement or under-
standing, whether or not legally enforceable,
between enterprises, and includes a decision
by an association and concerted practices”.

In particular, the Competition Act 2010 prohibits
horizontal agreements aimed at fixing prices

or other trading conditions; sharing markets

or sources of supply; limiting or controlling
production, market outlets or market access,
technical or technological development, or
investment; or bid rigging.

In the communications markets, the Commu-
nications and Multimedia Act 1998 contains a
prohibition of the following practices:
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e any conduct by a licensee which has the
purpose of substantially lessening compe-
tition in a communications market (Section
133 of the Communications and Multimedia
Act 1998 and Guideline on SLC);

e arrangements and practices, whether legally
enforceable or not, which provide for rate
fixing, market sharing, boycott of a supplier
of apparatus, or boycott of another competi-
tor (Section 135 of the Communications and
Multimedia Act 1998); and

e mandatory tying or linking arrangements re-
garding the provision or supply of products
and services (Section 136 of the Communi-
cations and Multimedia Act 1998).

According to the Guideline on SLC (86.1b), ex-
amples of prohibited conducts include, but are
not limited to: predatory pricing, market foreclo-
sure, refusal to supply, bundling, parallel pricing.

These prohibitions apply both to multilateral con-
duct (i.e., agreements) and unilateral conduct.

In the energy supply sectors, the competition
provisions under the energy supply laws enable
the Energy Commission to regulate the conduct
of the parties governed under the laws, inclu-
ding agreements for the supply of electricity or
gas through pipelines.

Which agreements may be exempted?

Agreements which are prohibited under the
Competition Act 2010 can be exempted, pro-
vided that: (a) there are significant identifiable
technological, efficiency or social benefits
directly arising from the agreement; (b) the
benefits could not reasonably have been pro-
vided by the parties to the agreement without
the agreement having the effect of preventing,
restricting or distorting competition; (c) the det-
rimental effect of the agreement on competition
is proportionate to the benefits provided; and
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(d) the agreement does not allow the enterprises
concerned to eliminate competition completely
in respect of a substantial part of the goods and
services.

More detailed information can be found in the
Guidelines on Chapter 1 Prohibition (Anti-
competitive Agreements). This can be viewed
at www.mycc.gov.my/guideline.asp

In the communications markets, under Sec-
tion 140 of the Communications and Multimedia
Act 1998 “any conduct which may be construed
to have the purpose or the effect of substanti-
ally lessening competition in a communications
market” can be authorised by the Malaysian
Communications and Multimedia Commission
when this is in the national interest. This will
normally require that the national interest in the
conduct outweighs the possible negative ef-
fects (if any) of substantially lessening competi-
tion in a communications market. The Malaysian
Communications and Multimedia Commission
can also authorise a conduct subject to under-
takings.

In the energy supply sectors, the competition
provisions under the energy supply laws enable
the Energy Commission to regulate competition
and the parties governed under the laws except
that the power to issue any exemption is only
exercisable by the Ministers responsible for
electricity and downstream pipeline gas supply
respectively.

Is there any formal notification requirement
and to which authority should a notification
be made?

An enterprise may apply for an individual exem-
ption to the Malaysia Competition Commission,
which may grant an exemption if the abovemen-
tioned requirements are fulfilled. An exemption
may be subject to conditions or obligations, or
granted for a limited duration.
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The Malaysia Competition Commission may
cancel the exemption, vary or remove any con-
dition or obligation, or impose additional condi-
tions or obligations in case of a material change
of circumstances or a breach of an obligation.
The exemption may also be cancelled when it is
based on false or misleading information or any
condition has been breached.

The Malaysia Competition Commission may
also, after public consultation, grant block
exemptions for agreements falling within a parti-
cular category.

Neither the Communications and Multimedia
Act 1998 nor the Energy Act set up any notifica-
tion procedure for exemption from the competi-
tion provisions. However in the communications
markets, according to Section 140(1) of the
Communications and Multimedia Act 1998, a
licensee may apply to the Communications and
Multimedia Commission for authorisation, “prior
to engaging into any conduct which may be
construed to have the purpose or the effect of
substantially lessening competition in a com-
munications market”.

For the energy supply sectors, any notification
may be issued in the formal process as practi-
ced by Government bodies and agencies for ex-
ample, through official circulars and notices. In
addition, notification may also be made by the
Ministers in accordance with the legal process
under the energy supply laws i.e. by publication
in the Gazette.

Procedure and timeline

The Competition Act 2010 does not specify the
procedural steps and timeline for an exemption.
Guidelines shall be issued in due course.

Neither the Communications and Multimedia
Act 1998 set up any natification procedure for
exemption from competition provisions.



In the energy supply sectors, the procedures
and timeline, wherever applicable, are usually
included in the formal notification to be issued.

Monopoly and dominant position

Is monopoly or dominant position regulated?

The Competition Act 2010 prohibits an enter-
prise from engaging, whether independently or
collectively, in any conduct which amounts to
an abuse of a dominant position in any market
for goods or services.

Both the Communications and Multimedia
Act 1998 and the energy supply laws prohibit
specific unilateral conduct by enterprises in a
position of monopoly or dominant position in
those sectors.

What is a dominant or a monopoly position?

The Competition Act 2010 defines a dominant
position as “a situation in which one or more
enterprises possess such significant power in

a market to adjust prices or outputs or trading
terms, without effective constraint from compe-
titors or potential competitors”.

In the communications markets, according to
the Guideline on Dominant Position (87.2), “the
primary characteristic of a firm in a dominant
position in a market is its ability to undertake
conduct to a significant extent independently of
its competitive rivals and its customers (whether
consumers or intermediate industry partici-
pants), and the pressures they would exert on
the firm in a competitive market. This indepen-
dence generally manifests itself as the ability to
independently fix prices, although it extends to
the ability to fix levels of output or the quality of
output with similar disregard for the responses
of rivals and customers in the market”.
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In the energy supply sectors, the energy supply
laws regulate monopoly or market power and
the Energy Commission implements measures
to prevent to prevent any misuse or abuse of
dominant position or monopoly.

When are monopoly and dominant positions
prohibited?

Under the Competition Act 2010, dominance will
only be prohibited if there is abuse. According
to Section 10(2) of the Competition Act 2010, an
abuse of a dominant position includes, but is
not limited to, the following conducts:

(@) directly or indirectly imposing unfair
purchase or selling price or other unfair tra-
ding condition on any supplier or customer;

G5

limiting or controlling production, market
outlets or market access, technical or tech-
nological development, or investment, to the
prejudice of consumers;

(c) refusing to supply to a particular enterprise
or group or category of enterprises;

(d) applying different conditions to equivalent
transactions with other trading parties to an
extent that may (i) discourage new market
entry or expansion or investment by an exis-
ting competitor; (ii) force from the market
or otherwise seriously damage an existing
competitor which is no less efficient than
the enterprise in a dominant position; or (iii)
harm competition in any market in which the
dominant enterprise is participating or in any
upstream or downstream market;

(e) making the conclusion of contract subject
to acceptance by other parties of supple-
mentary conditions which by their nature
or according to commercial usage have no
connection with the subject matter of the
contract;
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(f) predatory behaviour towards competitors;
or

(9) buying up a scarce supply of intermediate
goods or resources required by a competi-
tor, in circumstances where the enterprise
in a dominant position does not have a rea-
sonable commercial justification for buying
up the intermediate goods or resources to
meet its own needs.

In the communications markets, the Commu-

nications and Multimedia Act 1998 contains a

prohibition of the following practices:

e any conduct by any licensee which has the
purpose of substantially lessening compe-
tition in a communications market (Section
133 of the Communications and Multimedia
Act 1998 and Guideline on SLC);

< understandings, agreements or arrange-
ments which provides for rate fixing, market
sharing, boycott of a supplier or competitor
(Section 135 of the Communications and
Multimedia Act 1998); and

e mandatory tying or linking arrangements re-
garding the provision or supply of products
and services (Section 136 of the Communi-
cations and Multimedia Act 1998).

According to the Guideline on Substantial
Lessening of Competition (§6.1b), examples of
conducts which would concern the Malaysian
Communications and Multimedia Commissi-
on include (but are not limited) to: predatory
pricing, market foreclosure, refusal to supply,
bundling.

According to Section 139, the Malaysian Com-
munications and Multimedia Commission may
direct a licensee in a dominant position in a
communications market to cease a conduct in
that communications market which has, or may
have, the effect of substantially lessening com-
petition in any communications market, and to
implement appropriate remedies.
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In the energy markets, the energy supply laws
provide for the prevention of misuse of mono-
poly or market power in respect of the gene-
ration, production, transmission, distribution
and supply of electricity and the supply of gas
through pipelines and the Energy Commissi-
on implements the necessary measures, for
example licensing requirements, to regulate the
competition matters and the parties governed.

Can abuses of dominant or monopoly positi-
on be exempted?

According to Section 10(3) of the Competiti-
on Act 2010, Section 10 “does not prohibit an
enterprise in a dominant position from taking
any step which has reasonable commercial
justification or represents a reasonable com-
mercial response to the market entry or market
conduct of a competitor”.

More detailed information can be found in the

Guidelines on Chapter 2 Prohibition (Abuse
of Dominant Position). This can be viewed at
Www.mycc.gov.my/guideline.asp

In the communications markets, under Section
140, “any conduct which may be construed to
have the purpose or the effect of substantially
lessening competition in a communications
market” can be authorised by the Malaysian
Communications and Multimedia Commission
when this is in the national interest. This will
normally require that the national interest in the
conduct outweighs the possible negative effects
(if any) of substantially lessening competition in a
communications market. The Malaysian Commu-
nications and Multimedia Commission can also
authorise a conduct subject to conditions.

In the energy supply sectors, a similar ap-
proach is implemented under the exemption
powers of Ministers as aforementioned (page 24).



Merger control

There is no merger control regulation under the
Competition Act 2010.

Procedure

Investigations

The Competition Act 2010 provides the Com-
petition Commission with powers to investigate
any infringement or offence in accordance to
the rules and procedures under Part Il of the
same Act.

Enforcement in the communications mar-
kets follows the rules and procedures of the
Communications and Multimedia Act 1998. As
for the energy supply sectors, the Electricity
Supply Act 1990 and the Gas Supply Act 1993
provide the Energy Commission with investi-
gative powers and procedures in respect of
accidents, offences, information gathering and
any non-compliance or contravention of these
Acts and the Regulations made thereunder.

How does an investigation start?

Under the Competition Act 2010, an investigati-
on can start on the Competition Commission’s
initiative, on the direction of the Minister or
following a complaint.

The complaint shall specify the person against
whom it is made and details of the alleged
infringement or offence under the Act (Section
15(2) of the Competition Act 2010). If the Com-
petition Commission decides not to investigate
a complaint, it shall inform the complainant and
state reasons for the decision (Section 16(2) of
the Competition Act 2010).

More detailed information can be found in the
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Guidelines on Complaints Procedures. This
can be viewed at www.mycc.gov.my/guideline.asp

In the communications markets, the Malaysi-
an Communications and Multimedia Commissi-
on is empowered to start an investigation upon
its own initiative, following a complaint, or if

directed by the Minister (Sections 68 and 69 of
the Communications and Multimedia Act 1998).

A complainant must identify the person against
whom the complaint is made.

The Malaysian Communications and Multimedia
Commission will inform the respondent that the
matter is being investigated at the beginning

of the investigative phase (Section 70 of the
Communications and Multimedia Act 1998).
During the preliminary and investigating phases,
the Communications and Multimedia Commis-
sion may ask further information from all related
parties.

In the energy supply sectors, there are pro-
visions on the conduct of investigation by the
Commission through their authorized officers
which also covers competition-related matters
under the energy supply laws. For Act 447, Part
Il sections 4A until 8 provide for such powers
and procedures of investigation and in the case
of Act 501, similar provisions are contained in
Part IV sections 4A until 9.

Lastly, Part Il paragraph 14(1)(o) of the Energy
Commission Act 2001 [Act 610] grants the Ener-
gy Commission the power to carry on all such
activities as may appear necessary, advantage-
ous or convenient for the purpose of carrying
out or in connection with the performance of its
functions.

What are the procedural steps and how long
does the investigation take?

During the investigation, the Malaysia Competi-
tion Commission may give directions to prevent
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serious and irreparable damage, economic or
otherwise, or for protecting the interests of the
public, when it has reasonable grounds to belie-
ve that any prohibition under the Act has been
infringed or is likely to be infringed (Section 35
of the Competition Act 2010).

Upon completion of investigation, when it
considers that one of the prohibitions under the
Competition Act 2010 has been infringed, the
Malaysia Competition Commission shall give
written notice of its proposed decision to the
enterprise(s) that may be directly affected by the
decision (Section 36).

The enterprise(s) concerned may submit written
representations and/or ask for oral represen-
tations, in which case an oral hearing will take
place (Section 37).

The Competition Act 2010 does not introduce
further detailed rules on procedural steps and
timing. The Malaysia Competition Commission
may decide to introduce procedural rules in the
future.

In the communications markets, there are
three stages: preliminary phase (up to 30 days);
investigation phase (up to 90 days, and further
90 days if it involves the assessment of a domi-
nant position); decision-making phase (up to 30
days).

For the energy supply sectors, the provisions on
investigation powers and procedures under Act
447 and Act 501 do not limit the process and
period of investigation and any further action to
be taken by the Energy Commission.

What are the investigation powers?

The Competition Act 2010 confers extensive
investigation powers on the Competition Com-
mission.

In general, the Commission officer investigating
any offence under the Act “shall have all or any
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of the powers of a police officer in relation to
police investigation in seizable cases as pro-
vided for under the Criminal Procedure Code”
(Section 17(2)).

In particular, the Commission has the power to
require information (Section 18), take and retain
documents (Section 19), access records and
other material (Section 20), including compu-
terized data (Section 27). The Commission can
also, under the warrant of a Magistrate, enter
and search premises and seize relevant material
(Section 25). These activities can be conducted
without a warrant when, due to the time needed
for search warrant, the investigation would be
adversely affected or when evidence is likely to
be tampered with, removed, damaged or dest-
royed (Section 26).

In the communications markets, the investiga-
tion powers of the Malaysian Communications
and Multimedia Commission are outlined in Part
V, Chapters 4 and 5 and Part X, Chapter 3 of
the Communications and Multimedia Act 1998.
Under Section 246 of the Communications and
Multimedia Act 1998, the Malaysian Commu-
nications and Multimedia Commission may
investigate “the activities of a licensee or other
person material” to ensure compliance with the
Communications and Multimedia Act 1998 or its
subsidiary legislation.

In the energy supply sectors, the investigation
powers and procedures of the Energy Com-
mission are specified under Part lll, Sections
4A to 8 of the Electricity Supply Act 1990 [Act
447] and Part 1V, Sections 4A to 9 of the Gas
Supply Act 1993 [Act 501]. The Energy Com-
mission has the general power to investigate
any accident, misconduct, non-compliance and
commission of offences under the said Acts
and Regulations made under the Acts.



What are the rights and safeguards of the
parties?

The Competition Act 2010 guarantees, in parti-
cular, confidentiality (Section 21) and privileged
communication between a professional legal
adviser and his client (Section 22).

In the communications, as there are no specific
provisions on the rights and safeguards of the
parties in competition-related investigations,

it is advisable to refer to the provisions on inves-
tigatory powers and limits of the respective
authorities’ officials, outlined in Part X, Chapter
3 of the Communications and Multimedia Act
1998.

In the energy supply sectors, the rights of any
party are safeguarded under the general pro-
visions of the energy supply laws. The powers
and procedures of investigation, prosecution

of offences in court and the determination of
disputes by the Commission under the energy
supply laws are to be performed strictly and in
accordance with the requirements of the laws
and in good faith. In this respect, section 37 of
Act 610 specifies that “The Public Authorities
Protection Act 1948 [Act 198] shall apply to any
action, suit, prosecution or proceedings against
the Commission or a member of the Commissi-
on, a member of a committee, and an officer or
agent of the Commission in respect of any act,
neglect or default done or committed by him

in good faith or any omission omitted by him in
good faith, in such capacity.”

Is there any leniency programme?

Section 41 of the Competition Act 2010 introdu-
ces a leniency regime.

A reduction of up to a maximum of one hundred
percent of the applicable penalty applies to any
enterprise which has admitted its involvement
in an anti-competitive agreement under Section
4(2) and provided information or other form of
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co-operation to the Competition Commissi-

on. Different percentages of reductions apply
depending on (a) whether the enterprise was the
first person to bring the suspected infringement
to the attention of the Commission; (b) the stage
in the investigation at which an involvement in
the infringement was admitted or any informa-
tion or other co-operation was provided; or (c)
any other appropriate circumstance.

The Communications and Multimedia Act 1998
provide for a leniency programme.

In the energy supply sector, the energy supply
laws provide for compounding of offences i.e.
reduction of up to 50% of the maximum fine
with the result that the offender will not be
prosecuted further in court if the compound is
awarded. For electricity supply under Act 447,
the compounding provisions of Part IX section
43 allows the Chairman of the Energy Com-
mission with the written consent of the Public
Prosecutor to compound certain offences,
including the offence of obstruction of investi-
gation, access to premises or information or the
giving of false information by any person on any
matter (section 8).

Under Act 501, Part VIII section 34 gives power
to the Minister to prescribe by order in the
Gazette, any offence pertaining to the supply of
gas through pipelines in the Act or any regu-
lation made thereunder as an offence which
may be compounded. Pursuant to this, the Gas
Supply (Compoundable Offences) Order 2006
[P.U.(A)320] allows for the compounding of all
offences except offences relating to investigati-
on, inquiry and obstruction or giving false infor-
mation to an authorized officer of the Commis-
sion (sections 5(4), 29(5) and 30(3) respectively).
Consequently, offences by a licensee under the
Act, including activities beyond area of supply
and non-compliance of licence conditions, may
be compounded (subsections 30(2) and 30(4)
respectively).
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Is it possible to obtain any informal guidance?

For further enquiries please refer to the
Guidelines and Publications on the Com-
petition Act 2010 which can be obtained at
WWW.mycc.gov.my or contact:

Malaysia Competition Commission (MyCC)
Level 15, Menara SSM, No. 7 Jalan Stesen
Sentral 5, KL Sentral,

59623 Kuala Lumpur, Malaysia

+603 22732277

= +603 2272 1692

~

Specific guidance on the application of the
Communications and Multimedia Act 1998 can
be obtained at the following contacts:

Malaysian Communications and
Multimedia Commission
Competition & Access Department
Market Regulation Division

63000 Cyberjaya, Malaysia

C + 603 8688 8000

= + 603 8688 1001

] Aduan_SKMM@cmc.gov.my
() www.skmm.gov.my
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The relevant Unit and Department in the Energy
Commission can be contacted as follows:

Energy Commission

Legal Unit

Energy Management and

Industry Development Department
7th and 5th Floors

No. 12 Jalan Tun Hussein

Precinct 2

62100 Putrajaya MALAYSIA

C + 603 88708500
= + 603 88888648
[} Www.st.gov.my
Adjudication

What are the final decisions?

Under the Competition Act 2010, further to the
investigation the Competition Commission may
take:

(a) a decision that there is no infringement
under the Act, in which case the Commis-
sion shall give notice of the decision to any
person affected by the decision, stating the
reason for the decision (Section 39);

(b) a decision finding an infringement under the
Act and requiring that the infringement be
ceased immediately. The decision may spe-
cify the appropriate steps which are required
for bringing the infringement to an end, and
may impose a financial penalty or give any
other appropriate direction; the Commissi-
on shall state the reasons for the decision
(Section 40).



Under Section 43, the Competition Commis-
sion may also, subject to possible conditions,
accept undertakings to do or refrain from doing
anything, as the Commission considers approp-
riate, in which case the Commission shall close
the investigation without making any finding of
infringement and shall not impose a penalty.

In the communications markets, under Sec-
tion 139 of the Communications and Multimedia
Act 1998, the Communications and Multime-
dia Commission may direct a licensee with a
dominant position in a communications market
to cease a conduct which has, or may have, the
effect of substantially lessening competition.
The Communications and Multimedia Com-
mission may also seek interim or interlocutory
injunctions under Section 142 or seek the
imposition of fines under Section 143, against
a licensee engaging in any conduct prohibited
under Section 133. The offence is prosecuted
by the Public Prosecutor in the Sessions Court.

In the energy supply sectors the Energy Com-
mission may make use of the general powers

of determining disputes, holding enquiries and
investigation and prosecution of offences in ac-
cordance with the energy supply laws. For elec-
tricity supply, Act 447 provides for such powers
in sections 30, 34, 5 to 7 and 42 respectively.
Under Act 501, similar provisions are found
under sections 29, 5 to 8 and 9 respectively.

What are the sanctions?

Under Section 40 of the Competition Act 2010,
the Competition Commission may impose a
financial penalty not exceeding ten percent of
the worldwide turnover of an enterprise over the
period during which an infringement occurred,
or give any other appropriate direction.

Specific provisions on general penalties, com-
pounding of offences and offences by body cor-
porate are established under Sections 61 to 63.
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In the communications markets, under
Section 143, a person who contravenes any of
the prohibitions under the Act shall be liable

to a fine not exceeding five hundred thousand
MYR and/or to imprisonment for a term not
exceeding five years and shall also be liable to
a further fine of one thousand MYR for every
day or part of a day during which the offence is
continued after conviction.

In the energy supply sectors, there are pro-
visions on the sanctions applicable to include
anti-competitive conduct or abuse of monopoly,
especially by licensees. Under Act 447, Part
IX subsections 37(6) and (7) provides for the
offence by a licensee of carrying out activities
outside the area of supply and the offence of
non-compliance with licence conditions for
which the punishments are provided i.e. RM
5,000.00 fine and RM 10,000.00 fine respec-
tively. These offences are non-compoundable.

For the compoundable offence of obstruction
and giving of false information under section

8, the punishment is a fine not exceeding RM
5,000.00 or imprisonment for a term not excee-
ding 2 years or both.

Under Act 501, Part VIIl subsections 30(2)

and (4) provides for the compoundable offence
by a licensee of carrying out activities outside
the area of supply and the offence of non-
compliance with licence conditions for which
the punishments are provided i.e. a fine not
exceeding RM 100,000.00 or imprisonment not
exceeding 5 years or both and RM 10,000.00
fine respectively.
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Judicial review

Can the enforcement authorities’ decisions
be appealed?

Section 44 of the Competition Act 2010 estab-
lishes a Competition Appeal Tribunal, which
shall have exclusive jurisdiction to review any
decision made by the Competition Commission
under Sections 35 (interim measures), 39 (finding
of non-infringement) and 40 (finding of an infrin-
gement).

Under Section 53 of the Act, pending the de-
cision of an appeal by the Competition Appeal
Tribunal, a decision of the Competition Com-
mission is enforceable, except where a stay of
decision has been granted by the Competition
Appeal Tribunal.

Under Section 58(2) of the Act, the Competition
Appeal Tribunal may confirm or set aside the
appealed decision, or any part of it, and may: (a)
remit the matter to the Commission; (b) impose
or revoke, or vary the amount of, a financial pe-
nalty; (c) give such direction, or take such other
step as the Commission could itself have given
or taken; or (d) make any other decision which
the Commission could itself have made. A decis-
ion of the Competition Appeal Tribunal is final.

In the communications markets, according to
Section 18 of the Communications and Multime-
dia Act 1998, the Appeal Tribunal, established by
the Ministry, may review any decision or direc-
tion (but not a determination) of the Communica-
tions and Multimedia Commission. Under Sec-
tion 18 (2) of the Act, any decision by the Appeal
Tribunal is final and binding on the parties to the
appeal and it is not subject to further appeal.

In the energy supply sectors, the energy sup-
ply laws provide for appeals to the Minister from
the decisions of the Energy Commission. Under
Act 447, the relevant provisions are in Part VI
subsection 34(2) where any person aggrieved by
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a decision of the Commission “may apply to the
Minister for a re-consideration of the matter in
dispute.”

Under Act 501, similar provisions are found
under Part VIl subsection 29(8).

Private enforcement

Are private actions for damages available?

Under Section 64 of the Competition Act 2010,
any person who suffers loss or damage directly
as a result of an infringement of any prohibition
under Part Il shall have a right of civil action for
damages against any enterprise which is, or
which has been, party to the infringement. The
action may be brought regardless of whether
the applicant dealt directly or indirectly with the
enterprise.

In the energy supply sectors, the licensees
which supply electricity or gas, as the case may
be, hold a monopoly in their respective sectors.
As such they cannot cease or reduce the supply
of electricity or gas to customers except in the
circumstances as provided under the laws since
the customers have no other source of supply.

Under Act 447, Part IV subsection 17(3) allows
for a claim for damage to person or property
where “the damage or cessation is shown to
have resulted from negligence on the part of
persons employed by the licensee, his agents or
servants, as the case may be, or from his faulty
construction of the installation.”

Under Act 501, Part VI subsection 20(4) allows
for a claim for “damage to any person or proper-
ty for any cessation or reduction of the supply
of gas which is shown to have resulted from
negligence on the part of persons employed by
the licensee, his agents or servants, as the case
may be, or from his faulty construction of the
pipeline or installation.”



Exclusions

Is there any exclusion from the application of
the Law?

According to the Second Schedule of the Com-
petition Act 2010, the above prohibitions do not
apply to the following instances:

(@) An agreement or conduct to the extent to
which it is engaged in an order to comply
with a legislative requirement;

(b) Collective bargaining activities or collective
agreements in respect of employment terms
and conditions and which are negotiated or
concluded between parties, which include
both employers and employees or organisa-
tions established to represent the interests
of employers or employees;

(c) An enterprise entrusted with the operation
of services of general economic interest or
having the character of a revenue-producing
monopoly in so far as the prohibitions would
obstruct the performance, in law or in fact,
of the particular tasks assigned to that
enterprise.

The Commissions and Multimedia Act do not
provide for specific exclusions.

For the energy supply sectors, this matter has
already been covered under the exemptions as
aforementioned (page 24).
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PART Il .8 MYANMAR

MYANMAR

Legislation and Jurisdiction

The Law

What is the relevant legislation?

Myanmar does not have a comprehensive com-
petition law.

The New Constitution, at Article 36b, provides
that Myanmar shall “protect and prevent acts
that injure public interests through monopoliza-
tion or manipulation of prices by an individual or
group with intent to endanger fair competition in
economic activities”.

Furthermore, under section 27 of the Contract
Act of 1872, “any agreement by which any one
is restrained from exercising a lawful profession,
trade or business of any kind is to that extent
void”. The prohibition does not apply to non-
compete agreements in the framework of the
sale of goodwill to a competing business, within
reasonable limits.

Are there proposals for reform?

Myanmar is preparing to adopt competition
policy and law by 2015.

The Authorities

Who is the enforcement authority?

There is currently no competition authority.

Are there any sector-specific regulatory au-
thorities (RAs) with competition enforcement
powers?

There are no RAs with competition enforcement
powers.

42




THE PHILIPPINES

Legislation and Jurisdiction

The Law

What is the relevant legislation?

The Philippines adopts a sectoral approach to
competition policy and law enforcement with over
30 competition laws, industry-specific and consu-
mer welfare laws addressing competition-related
practices. The main sources are as follows:

1. The 1987 Constitution;

2. The Act to Prohibit Monopolies and Combi-
nations in Restraint of Trade (Act No. 3247);

3. The Revised Penal Code (Act No. 3815), as
amended,

4. The New Civil Code (Republic Act No. 386);

5. Amending the Law Prescribing the Duties
and Qualifications of Legal Staff in the Office
of the Secretary of Justice (Republic Act No.
4152); and

6. Executive Order No. 45, series of 2011,
Designating the DOJ as the Competition
Authority.

To whom does it apply?

The provisions of the Revised Penal Code, as
amended, apply to “any person”. Special laws
and statutes also apply to “any person”, while
other civil and administrative provisions address
both natural and legal persons.

Which practices does it cover?

The above legislations cover anti-competitive
practices, both multilateral (such as combina-
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tions in restraint of trade) and unilateral (such as
monopolization, hoarding, profiteering).

Are there proposals for reform?

Recognizing the need to promote competition
and level the playing field, President Benigno S.
Aquino Il signed Executive Order No. 45, series
of 2011, designating the Department of Justice
as the Competition Authority. E.O. No. 45 crea-
ted the Office for Competition (OFC) under the
Secretary of Justice to carry out, among others,
the duty and responsibility to investigate all
cases involving violations of competition laws
and prosecute violators to prevent, restrain and
punish monopolization, cartels and combina-
tions in restraint of trade.

Legislative efforts toward the adoption of a
comprehensive competition law continue. The
15th Congress beginning in June 2010 saw the
filing of several bills seeking to bring under one
body authority over competition matters. The
Senate had consolidated the various versions
of the bills filed in its chamber with the DOJ
serving as the competition authority. The House
of Representatives had also consolidated bills
seeking to establish a Commission.

The Authorities

Who is the enforcement authority?

Executive Order No. 45 designated the DOJ
as the country’s competition authority and
established the OFC. The sector regulators will
continue to enforce their respective sector’s
competition policies.
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The functions of the DOJ-OFC under E.O. 45
are the following:

1. Investigate all cases involving violations of
competition laws and prosecute violators to
prevent, restrain and punish monopolizati-
on, cartels and combinations in restraint of
trade;

2. Enforce competition policies and laws to
protect consumers from abusive, fraudulent,
or harmful corrupt business practices;

3. Supervise competition in markets by ensu-
ring that prohibitions and requirements of
competition laws are adhered to, and to this
end, call on other government agencies and/
or entities for submission of reports and pro-
vision for assistance;

4. Monitor and implement measures to pro-
mote transparency and accountability in
markets;

5. Prepare, publish and disseminate studies
and reports on competition to inform and
guide the industry and consumers; and

6. Promote international cooperation and
strengthen Philippine trade relations with
other countries, economies, and institutions
in trade agreements.

Are there any sector-specific regulatory au-
thorities (RAs) with competition enforcement
powers?

Yes. Enforcement of competition-related laws/
statutes and, consequently, regulation or moni-
toring of unfair trade practices and anti-compe-
titive behaviour is vested in different agencies
as mandated by several laws, some of which
are the following:

1. Downstream Oil Industry Deregulation Act -
Department of Energy (DOE);
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2. Electric Power Industry Reform Act - Energy
Regulatory Commission (ERC);

3. Public Telecommunications Policy Act -
National Telecommunications Commission
(NTC);

4. Revised Charter of the Philippine Ports Au-
thority - Philippine Ports Authority (PPA)

5. Domestic Shipping Development Act - Mari-
time Industry Authority (MARINA);

6. Consumer Act and Price Act - Department
of Trade and Industry (DTI);

7. Tariff and Customs Code of the Philippines -
Tariff Commission (TC);

8. Securities Regulation Code, Corporation
Code and Revised Securities Act - Securiti-
es and Exchange Commission (SEC);

9. Civil Aeronautics Act - Civil Aeronautics
Board (CAB);

10. New Central Bank Act - Bangko Sentral ng
Pilipinas (BSP);

11. Insurance Code - Insurance Commission
(IC); and

12. National Food Authority Act - National Food
Authority (NFA).

Anticompetitive practices

Agreements

Which agreements are prohibited?

Article XII, Section 19, of the Constitution esta-
blishes that “the State shall regulate or prohibit
monopolies when the public interest so requi-

res. No combinations in restraint of trade or un-



fair competition shall be allowed”. It constitutes
a statement of public policy on monopolies and
on combinations in restraint of trade.

Article 186 of the Revised Penal Code, as
amended, sanctions:

- “any person who shall enter into any con-
tract or agreement or shall take part in any
conspiracy or combination in the form of
a trust or otherwise, in restraint of trade or
commerce or to prevent by artificial means
free competition in the market”.

« *“any person who [...] shall combine with any
other person or persons to monopolize and
merchandise or object in order to alter the
price thereof by spreading false rumors or
making use of any other article to restrain
free competition in the market”.

e “any person who, being a manufacturer,
producer, or processor of any merchandise
or object of commerce or an importer of any
merchandise or object of commerce from
any foreign country, either as principal or
agent, wholesaler or retailer, shall combine,
conspire or agree in any manner with any
person likewise engaged in the manufacture,
production, processing, assembling or im-
portation of such merchandise or object of
commerce or with any other persons not so
similarly engaged for the purpose of making
transactions prejudicial to lawful commerce,
or of increasing the market price in any part
of the Philippines, of any such merchandise
or object of commerce manufactured, pro-
duced, processed, assembled in or impor-
ted into the Philippines, or of any article in
the manufacture of which such manufactu-
red, produced, or imported merchandise or
object of commerce is used”.

The Supreme Court has defined “combination
in restraint of trade” as “an agreement or under-

PART || 3l THE PHILIPPINES

standing between two or more persons, in the
form of a contract, trust, pool, holding compa-
ny, or other form of association, for the purpose
of unduly restricting competition, monopolizing
trade and commerce in a certain commaodity,
controlling its production, distribution and price,
or otherwise interfering with freedom of trade
without statutory authority” (Francisco S. Tatad
vs. The Secretary of the Department of Energy
and the Secretary of the Department of Finance,
G.R. No. 124360, November 5, 1997, and Edcel
C. Lagman, et al. vs. Hon. Ruben Torres, et

al., G.R. No. 127867, November 5, 1997). The
concept of restraint of trade embraces “acts,
contracts, agreements or combinations which
restrict competition or obstruct due course of
trade” (Avon Cosmetics Inc., et. al. vs. Leticia

H. De Luna, G.R. No. 153674, December 20,
2006). The Supreme Court has also specified
that “where two or three or a few companies act
in concert to control market prices and resultant
profits, the monopoly is called an oligopoly or
cartel. It is a combination in restraint of trade”
(Congressman Enrique Garcia vs. Hon. Renato
Corona, G.R. No. 132451, December 17, 1999).

In addition, Section 5, Paragraph 3, of the Price
Act prohibits “cartels”, which are defined as
“any combination of or agreement between two
or more persons engaged in the production,
manufacture, processing, storage, supply, dis-
tribution, marketing, sale or disposition of any
basic necessity or prime commodity designed
to artificially and unreasonably increase or ma-
nipulate its price”.

Furthermore, Section 11 of the Downstream Oil
Industry Deregulation Act prohibits “carteliza-
tion”, defined as “any agreement, combination
or concerted action by refiners, importers and/
or dealers, or their representatives, to fix prices,
restrict outputs or divide markets, either by
products or by areas, or allocate markets, either
by products or by areas, in restraint of trade

or free competition, including any contractual
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stipulation which prescribes pricing levels and
profit margins”.

Which agreements may be exempted?

Combinations in restraint of trade are illegal per
se. No exemption is allowed.

Is there any formal notification requirement
and to which authority should a notification
be made?

There are no notification requirements.

Monopoly and dominant position

Is monopoly or dominant position regulated?

Article XII, Section 19, of the Constitution provi-
des that the State shall regulate or prohibit mo-
nopolies when the public interest so requires.
Therefore, it does not prohibit monopolies per
se, but requires a previous determination as to
whether the public interest requires a monopoly.

Article 186(2) of the Revised Penal Code, as
amended, sanctions “any person who shall
monopolize any merchandise or object of trade
or commerce”.

None of the applicable provisions refers to

a dominant position. A special case exists,
however, for the energy sector. Section 45 of
the Electric Power Industry Reform Act man-
dates the regulator to enforce the following
safeguard: “No company or related group can
own, operate or control more than thirty percent
(30%) of the installed generating capacity of

a grid and/or twenty-five percent (25%) of the
national installed generating capacity. “Related
group” includes a person’s business interests,
including its subsidiaries, affiliates, directors or
officers or any of their relatives by consanguini-
ty or affinity, legitimate or common law, within
the fourth civil degree”.
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What is a monopoly or a dominant position?

The Supreme Court has defined monopoly as
»a privilege or peculiar advantage vested in

one or more persons or companies, consisting
in the exclusive right (or power) to carry on a
particular business or trade, manufacture a par-
ticular article, or control the sale of a particular
commodity” (Demosthenes Agan vs. Philippi-
ne International Air Company, et.al., G.R. No.
155001,155407, 15566, May 5, 2003).

When are monopoly and dominant positions
prohibited?

According to Article XII, Section 19 of the Con-
stitution, it is for the government (“the State”)
to prohibit specific monopolies, based on the
public interest. Article 186(2) of the Revised
Penal Code, as amended, prohibits monopoli-
zation without exceptions. The Supreme Court
has made it clear that “monopolies are not

per se prohibited by the Constitution but may
be permitted to exist to aid the government

in carrying on an enterprise or to aid in the
performance of various services and functions
in the interest of the public”, and has specified
that “a determination must first be made as to
whether public interest requires a monopoly.
As monopolies are subject to abuses that can
inflict severe prejudice to the public, they are
subject to a higher level of state regulation than
an ordinary business undertaking” (Agan case,
quoted above).

Can abuses of monopoly or dominant positi-
on be exempted?

To reiterate, the Revised Penal Code, as amen-
ded, prohibits monopolization without exceptions.



Other unilateral practices

Section 5 of the Price Act prohibits:

e Hoarding, which is defined as “the undue
accumulation by a person or combination
of persons of any basic commodity beyond
his or their normal inventory levels or the
unreasonable limitation or refusal to dispose
of, sell or distribute the stocks of any basic
necessity of prime commaodity to the general
public or the unjustified taking out of any ba-
sic necessity or prime commodity from the
channels of reproduction, trade, commerce
and industry” (Paragraph 1); and

e Profiteering, which is defined as “the sale
or offering for sale of any basic necessity
or prime commodity at a price grossly in
excess of its true worth”.

Section 11 of the Downstream Oil Industry
Deregulation Act prohibits predatory pricing,
defined as “selling or offering to sell any oil
product at a price below the seller‘s or offeror‘s
average variable cost for the purpose of des-
troying competition, eliminating a competitor
or discouraging a potential competitor from
entering the market”. However, pricing below
average variable cost in order to match the
lower price of a competitor and not for the pur-
pose of destroying competition is not deemed
to be predatory pricing.

Merger control

Mergers of listed companies require the prior
approval of the Securities and Exchange
Commission (SEC) before becoming effective.
Title IX of the Corporation Code of the Phil-
ippines prescribes the process for mergers
and consolidations. In particular, Section 79
(effectivity of merger or consolidation) states
that “The articles of merger or of consolidation,
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signed and certified as herein above required,
shall be submitted to the SEC in quadruplicate
for its approval: Provided, That in the case of
merger or consolidation of banks or banking
institutions, building and loan associations, trust
companies, insurance companies, public utilities,
educational institutions and other special corpo-
rations governed by special laws, the favourable
recommendation of the appropriate government
agency shall first be obtained.” If the SEC is
satisfied that the merger or consolidation of the
corporations concerned is not inconsistent with
the provisions of this Code and existing laws, it
shall issue a certificate of merger or of consoli-
dation, at which time the merger or consolidation
shall be effective.

If, upon investigation, the SEC has reason to be-
lieve that the proposed merger or consolidation
is contrary to or inconsistent with the provisions
of this Code or existing laws, it shall set a hearing
to give the corporations concerned the opportu-
nity to be heard. Written notice of the date, time
and place of hearing shall be given to each con-
stituent corporation at least two (2) weeks before
said hearing. The Commission shall thereafter
proceed as provided in this Code.

What is a merger?

A merger is the fusion of two or more corpora-
tions into a single corporation which shall be
one of the constituent corporations, or into a
new single corporation which shall be the con-
solidated corporation. A merger only becomes
effective upon the issuance by the SEC of a
certificate of merger.

Are foreign-to-foreign mergers included?

Foreign to foreign mergers are not included.
However, one or more foreign corporations au-
thorized to transact business in the Philippines
may merge or consolidate with any domestic
corporation or corporations if it is permitted un-
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der Philippine laws and by the law of its incorpo-
ration, provided that the requirements on merger
or consolidation as provided in the Corporation
Code are followed. The domestic corporation
shall be the surviving entity.

Do mergers need to be notified?

Mergers of listed companies need natification.
As noted above, notification on merger is done
when the articles of merger or of consolidation,
signed and certified, are submitted to the SEC in
quadruplicate for its approval. In case of merger
or consolidation of banks or banking institutions,
building and loan associations, trust companies,
insurance companies, public utilities, educational
institutions and other special corporations gover-
ned by special laws, the favourable recommenda-
tion of the appropriate government agency shall
first be obtained.

Are there any filing fees?

Yes. Filing fees at the SEC shall be based on the
net asset to be transferred by or the shareholders’
equity of the absorbed corporation.

Each sector regulator has its own process for ob-
taining a favourable recommendation for mergers.
The filing fees, if any, are dependent on their own
regulations.

Are there sanctions for not notifying?

In the absence of a notification, the merger shall
not be recognized, as if no merger took place. The
concerned corporations may also be held liable
for violating the Philippine Corporation Code.

Section 144 of the said Code states that “Viola-
tions of any of the provisions of this Code or its
amendments not otherwise specifically penalized
therein shall be punished by a fine of not less than
one thousand (P1,000.00) pesos but not more
than ten thousand (P10,000.00) pesos or by impri-
sonment for not less than thirty (30) days but not

48

more than five (5) years, or both, in the discretion
of the court. If the violation is committed by a cor-
poration, the same may, after notice and hearing,
be dissolved in appropriate proceedings before
the SEC: Provided, That such dissolution shall

not preclude the institution of appropriate action
against the director, trustee or officer of the cor-
poration responsible for said violation: Provided,
further, That nothing in this section shall be const-
rued to repeal the other causes for dissolution of a
corporation provided in this Code”.

How long does it take for approval or
exemption?

It takes two weeks to one month for the SEC to
approve a merger, depending on the adequacy of
the submissions.

Is there any obligation to suspend the transac-
tion pending the outcome of the assessment
(standstill clause)?

Under Section 79 of the Corporation code, the
merger or consolidation shall be effective only
after the SEC has issued a certificate of merger or
of consolidation.

Which mergers are prohibited?

Prohibited mergers are those that are inconsistent
with or violate the Corporation Code and other
relevant laws as provided under Section 79 of

the Code, and those that are established for the
purpose of putting up cartels and the promoti-

on of combinations in restraint of trade or unfair
competition.

What happens if prohibited mergers are
implemented?

Prohibited mergers will not be recognized, as if no
merger took place. The concerned corporations
may also be penalized with administrative sanc-
tions, including the payment of fines and revoca-
tion of their certificate of registration.



Procedure

Investigations

How does an investigation start?

The DOJ-Office for Competition (OFC), by virtue
of Executive Order No. 45, may commence an
investigation upon complaint under oath from
any person or motu proprio. Investigations for
criminal violations under the Revised Penal
Code, as amended, and other special laws with
penal provisions are undertaken by the National
Prosecution Service (NPS) of the DOJ. The sec-
tor regulators, in the exercise of their administ-
rative powers, generally conduct investigations
upon complaint or motu proprio.

What are the procedural steps and how long
does the investigation take?

The OFC as competition authority shall under-
take an initial assessment of all cases received
to determine the necessity of further investi-
gation. During this phase, the OFC may make
use of investigative measures such as request
for information. The OFC shall conduct inves-
tigation within 90 calendar days. Complaints
involving purely technical regulation filed with
the OFC shall be formally endorsed to the ap-
propriate sector regulator.

There shall be an ad hoc team composed of sec-
tor regulators and chaired by the OFC, to under-
take joint investigation of cases, consistent with
existing laws. The procedure for joint investigati-
on shall be governed by the Guidelines for OFC
— Sector Regulators Cooperation and Guidelines
for Complaints Intake and Case Handling.

Based on the OFC'’s investigation report, as
approved by the Secretary of Justice, the filing
of administrative, civil and/or criminal charges,
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may be recommended. Within 15 calendar days,
the OFC shall prepare and file the appropriate
complaint/s.

Administrative cases shall be filed with the ap-
propriate government agency while civil cases
shall be filed with the court of competent juris-
diction. Criminal complaints shall be filed with
the NPS of DOJ for preliminary investigation.

What are the investigation powers?

The OFC has the authority to request for
information addressed in writing to the respon-
dent or any person or entity which may have
information relevant to the case, indicating the
legal basis and the purpose of the request as
well as the sanctions for supplying incorrect
information as provided by law. It may require
the submission of additional documents from
the complainant.

Subject to the necessary processes, including
the issuance of search warrants by the court,
the OFC may enter premises and inspect any
pertinent document and/or record pursuant

to the purpose of the investigation and secure
certified true copies of any document necessa-
ry for the conduct of the investigation and/or the
preparation of the investigation report.

As allowed by law, the OFC shall sanction

any act committed by the respondent under
investigation or by any of its directors, officers,
employees or agents that is intended to or shall
prevent, impede or obstruct the exercise by the
investigator/s of the foregoing authority.

On the other hand, the preliminary investigation
power of the public prosecutor refers to a deter-
mination whether probable cause exists to hold
the respondent for trial for criminal violations.

Each sector regulator, in the exercise of its
administrative powers, has its own process for
conducting investigations.
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What are the rights and safeguards of the
parties?

Parties have the right to due process, both pro-
cedural and substantive. The rights and safegu-
ards of the parties in civil and criminal proce-
dures are provided for in the Rules of Court,
Revised Penal Code, as amended, and the New
Civil Code.

Is there any leniency programme?

The leniency programme is being formulated and
is expected for completion by the end of 2013.

Is it possible to obtain any informal guidance?

Yes, the OFC, in accordance with the implemen-
ting guidelines of Executive Order No. 45, series
of 2011, may issue advisory opinion/s to provide
guidance to businesses, industry associations,
consumers and other related stakeholders.

Adjudication

What are the final decisions?

Final decisions vary according to the jurisdiction.
Violations prosecuted under the Revised Penal
Code, as amended, and proceedings under the
New Civil Code are decided by the court. Parties
are allowed judicial recourse up to the Supre-
me Court. Other violations will be adjudicated

by an administrative decision of the competent
authority.

What are the sanctions?

For violations of criminal laws and other special
laws with penal provisions, the sanctions are
either imprisonment and/or fines.

Those convicted for violating Article 186 of the
Revised Penal Code, as amended, shall suffer
the penalty of prision correctional in its minimum
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period and/or a fine ranging from two hundred to
six thousand PHP. The penalty of prision mayor
in its maximum and medium periods applies
where “the offence affects any food substance,
motor fuel or lubricants, or other articles of prime
necessity”.

Those convicted for violating the Downstream
Oil Industry Deregulation Act shall suffer penal
sanctions under Section 24 of the Act (i.e. three
months to one year imprisonment and a fine ran-
ging from fifty thousand PHP to three hundred
thousand PHP).

Those convicted for violating the Price Act shall
suffer penal sanctions under Sections 15 and 16
of the Act (i.e. five to fifteen years imprisonment
and a fine ranging from five thousand PHP to two
million PHP for price manipulation and one to ten
years imprisonment and/or a fine ranging from
five thousand PHP to one million PHP, or both,
for violating price ceilings).

Violations of the Corporation Code, particularly
on merger and consolidation, are sanctioned
under Section 144 of the Code.

Any person who is found guilty of any of the
prohibited acts pursuant to Section 45 (Cross
Ownership, Market Power Abuse and Anti-Com-
petitive Behavior) of the Electric Power Industry
Reform Act (EPIRA) shall suffer the penalty of pri-
sion mayor and fine ranging from ten thousand
PHP to ten million PHP, or both, at the discretion
of the court.

The EPIRA further states that “If the offender

is a government official or employee, he shall,

in addition, be dismissed from the government
service with prejudice to reinstatement and with
perpetual or temporary disqualification from
holding any elective or appointive office. If the
offender is an alien, he may, in addition to the
penalties prescribed, be deported without further
proceedings after service of sentence”.



Judicial review

Can the enforcement authorities’ decisions
be appealed?

The appeal system varies according to the au-
thority in charge of the adjudication. Reference
may be made to the Rules of Court.

Nonetheless, decisions of lower courts and
administrative bodies are appealable. In case of
lower courts, their decisions are appealable to
higher courts. In case of administrative bodies,
the appeal process is governed by the rules
related to their jurisdiction. Appeals can also be
brought to the Office of the President, following
the principle of exhaustion of administrative
remedies.

Private enforcement

Are private actions for damages available?

Private actions are available under Article 28
of the New Civil Code, which establishes that
“unfair competition in agricultural, commercial
or industrial enterprises or in labor through the
use of force, intimidation, deceit, machination
or any other unjust, oppressive or highhanded
method shall give rise to a right of action by
the person who thereby suffers damage”. This
includes the right to prove a breach in order to
seek damages

In addition, Section 6 of the Act Prohibiting Mo-
nopolies and Combinations in Restraint of Trade
provides for recovery of treble damages for civil
liability arising from anti-competitive behavi-
our, plus the costs of the suit and a reasonable
attorney’s fee.
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Exclusions

Is there any exclusion from the application of
the Law?

Article 8 of the Cooperative Code establishes
that “no cooperative or method or act thereof
which complies with this Code shall be deemed
a conspiracy or combination in restraint of trade
or an illegal monopoly, or an attempt to lessen
competition or fix prices arbitrarily in violation of
any of the laws of the Philippines”.

Section 45 of the Electric Power Industry
Reform Act provides an exemption for isolated
grids that are not connected to the high voltage
transmission system regarding the ownership,
operation and control limitations of the installed
generation capacity.
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SINGAPORE

Legislation and jurisdiction

The Law

What is the relevant legislation?

The relevant legislation is the Competition Act
(Chapter 50B), together with the following regu-
lations/orders:

 Competition Regulations;
< Competition (Notification) Regulations;

« Competition (Transitional Provisions for
Section 34 Prohibition) Regulations;

e Competition (Fees) Regulations;

* Competition (Composition of Offences)
Regulations;

 Competition (Appeals) Regulations;

« Competition (Financial Penalties) Order
2007; and

e Competition (Financial Penalties) (Amend-
ment) Order 2010.

The Competition Act (the “Act”) and the relevant
regulations/orders are available at the Compe-
tition Commission of Singapore (CCS) website

(www.ccs.gov.sg, under “Legislation”).

CCS has also issued a set of 13 guidelines

in order to provide greater transparency and
clarity on how CCS will administer and enforce
the Competition Act. They are available at CCS’
website (www.ccs.gov.sg, under “legislation” >
CCS Guidelines).

To whom does it apply?

The Act applies to undertakings, i.e., any na-
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tural or legal person (including individuals ope-
rating as sole traders, businesses, companies,
firms, partnerships, societies, co-operatives,
business chambers, trade associations or even
non-profit organizations) capable of engaging
in economic activities, regardless of its legal
and ownership status and the way in which it is
financed (Sections 2 and 33 of the Act and CCS
Guidelines on the Major Provisions, §1.1 and
§2.5).

Which practices does it cover?

Part Ill of the Act covers the following practices:

- anti-competitive agreements, which include
decisions by associations and concerted
practices (Section 34 of the Act);

e abuse of a dominant position (Section 47
of the Act); and

* mergers and acquisitions that substantially
lessen competition (Section 54 of the Act)

Are there proposals for reform?

There are no proposals for reform at the date
of publication. For the latest information please
refer to CCS website at www.ccs.gov.sg.

The Authority

Who is the enforcement authority?

The enforcement authority is the Competition
Commission of Singapore (CCS), an indepen-
dent statutory board under the Ministry of Trade
and Industry (MTI).

CCS investigates and adjudicates anti-com-
petitive practices. It also undertakes outreach



activities to promote competition and advises
the Government on competition-related issues
(Section 6 of the Act).

Are there any sector-specific regulatory au-
thorities (RAs) with competition enforcement
powers?

In Singapore, the following RAs have enforce-

ment powers under their laws or competition
codes:

e Civil Aviation Authority of Singapore
(www.caas.gov.sq): regulation of airport

services under the Civil Aviation Authority
of Singapore Act 2009 (Act No. 17 of 2009)
and Airport Competition Code;

« Energy Market Authority of Singapore
(www.ema.gov.sq): regulation of electricity
and gas services under the Energy Market
Authority of Singapore Act (Chapter 92B),
the Electricity Act (Chapter 89A) and the Gas
Act (Chapter 116A);

e Infocomm Development Authority of Singa-
pore (www.ida.gov.sqg): regulation of tele-
communications and postal services under
the Infocomm Development Authority of
Singapore Act (Chapter 137A), the Telecom-
munications Act (Chapter 323), the Postal
Services Act (Chapter 237A), the Telecom
Competition Code and the Postal Competiti-
on Code;

* Media Development Authority of Singapore
(www.mda.gov.sg): regulation of media

services under the Media Authority of Sin-
gapore (Chapter 172) and Code of Practice
for Market Conduct in the Provision of Mass
Media Services;

« Singapore Police Force (www.spf.gov.sg):
regulation of auxiliary police force services
under the Police Force Act (Chapter 235).
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Anticompetitive practices

Agreements

Which agreements are prohibited?

Section 34 of the Act prohibits agreements bet-
ween undertakings, decisions by associations
of undertakings or concerted practices, which
have the object or effect of appreciably preven-
ting, restricting or distorting competition within
Singapore.

Section 34(2) provides for an illustrative list of
such agreements which:

< directly or indirectly fix purchase or selling
prices or any other trading conditions;

< limit or control production, markets, techni-
cal development or investment;

e share markets or sources of supply;

e apply dissimilar conditions to equivalent
transactions with other trading parties, the-
reby placing them at a competitive disad-
vantage; or

< make the conclusion of contracts subject to
acceptance by the other parties of supple-
mentary obligations which, by their nature
or according to commercial usage, have no
connection with the subject of such con-
tracts.

The prohibition applies notwithstanding that the
agreement was entered outside of Singapore, or
that the party to the agreement is outside Singa-
pore (Section 33(1) of the Act).

Only horizontal agreements are prohibited under
Section 34. Vertical agreements, as defined in
the Third Schedule to the Act, are excluded from
the Section 34 prohibition (please see the section
on Exclusions, under “Third Schedule” or refer to
CCS Guidelines on Section 34 prohibition).
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Which agreements may be exempted?

Section 36 provides that the MTI may issue
block exemption orders to exclude particular
categories of agreements, from the section 34
prohibition on anti-competitive agreements,
decisions and practices, which contributes to —

(@) improving production or distribution; or

(b) promoting technical or economic progress,

but which does not -

e impose on the undertakings concerned
restrictions which are not indispensable to
the attainment of those objectives; or

- afford the undertakings concerned the pos-
sibility of eliminating competition in respect
of a substantial part of the goods or services
in question.

The block exemption order may impose
conditions or obligations subject to which the
exemption is granted. The only block exemption
currently in force covers liner shipping agree-
ments, which is valid until 31 December 2015.

Specified goods and services are excluded
from the Section 34 prohibition under the Third
Schedule to the Act (please see the section on
Exclusions, under “Third Schedule”).

Is there any formal notification requirement
and to which authority should a notification
be made?

Undertakings may apply in writing to CCS for a
block exemption.

Otherwise, undertakings may (but are not requi
red to) notify their agreements (with respect to
the section 34 prohibition) or conduct (with res-
pect to the Section 47 prohibition) and formally
apply to CCS for either:
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« guidance as to whether the agreement is
likely to infringe the Act (Sections 43);

e guidance as to whether the conduct is likely
to infringe the Act (Sections 50);

e decision as to whether the agreement infrin-
ges the Act (Sections 44);

« decision as to whether the conduct infrin-
ges the Act (Sections 51);

if they have serious concerns as to whether they
are infringing the Act’s prohibitions.

Notification cannot be made in respect of pros-
pective agreements (i.e. agreements where the
parties have yet to enter into the agreement) or
prospective conduct.

Is there a notification form?

Notification forms for guidance or decisi-

on from CCS can be found at CCS website
(www.ccs.gov.sg, under “Reporting to CCS>
Seeking Guidance and Decision”). Notifying
parties are required to submit Form 1 and sub-
sequently, if requested by CCS, to submit Form
2 (CCs Guidelines on Filing Notifications for
Guidance and Decision with respect to the Sec-
tion 34 Prohibition and Section 47 Prohibition.

Are there any filing fees?

Please refer to the table below on filing fees
(source: CCS website www.ccs.gov.sg, under
“Reporting to CCS> Seeking Guidance and
Decision”):

Initial Fee Further Fee

Notification for Guidance SGD 3,000 SGD 20,000

Is there any obligation to suspend the tran-
saction pending the outcome of the assess-
ment (standstill clause)?

There is no standstill clause. The notification for



guidance or decision provides parties to an ag-
reement with immunity from financial penalties
for any infringement of the prohibition occurring
during the period beginning from the date on
which the notification was given and ending
with such date as may be specified in a written
notice to the applicant by CCS when the out-
come of the notification has been determined
(Guidance - Sections 43(4) and 45(4), Decision -
44(3) and 46(4) of the Act). There is no immunity
for notifications covering single-firm conduct.

Procedure and timeline

Applications for guidance or decision are made
by filling out Form 1 and submitting it to CCS,
together with the prescribed initial fee. Where
requested by CCS, the applicant must also fill
out and submit Form 2, after having submitted
Form 1. The information in Form 2 may not be
required in all cases. The application forms can
be found on CCS website (www.ccs.gov.sq),
under “Reporting to CCS> Apply for a guidance
or decision”.

In cases where Form 2 is submitted, CCS may,
within 2 months of receiving Form 2, specify a
time frame within which the applicant is to pay
CCS a further fee, over and above that which
was paid with the initial filing. This further fee
will be levied in cases where CCS is of the
opinion that the application requires significant
analysis. The applicant may choose not to pay
the further fee, in which case CCS may then de-
termine the application by not giving guidance
or a decision.

The applicant is required to submit the com-
pleted Form 1 or Form 2 in both hard and soft
copies (stored in CD-Rom) to CCS from 0900
hrs to 1700 hrs on weekdays (except on Public
Holidays).

The applicant is required to notify all other
parties to the agreement or conduct about the
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application, either before the filing with CCS or
later, within 7 working days from the filing.

The time taken by CCS to furnish guidance or
decisions will depend very much on the nature
and complexity of the application, as well as
on the volume of applications which have been
filed at that point in time.

Please refer to CCS website at www.ccs.gov.sg
and CCS Guidelines on Filing Notifications for
Guidance and Decision with respect to the Section
34 Prohibition and Section 47 Prohibition for more
information.

Monopoly and dominant position

Is monopoly or dominant position regulated?

Section 47 of the Act prohibits undertakings
(whether established in Singapore or elsewhere)
from abusing their dominant position in any
market in Singapore.

These practices may refer both to single domi-
nance and to collective dominance.

What is a dominant position?

A dominant position exists when an under-
taking has substantial market power. An
undertaking’s market share is an important
factor in assessing dominance but does not,
on its own, determine whether an undertaking
is dominant. For example, it is also important
to consider the positions of other undertakings
operating in the same market. Generally, as a
starting point, CCS will consider a market share
above 60% as likely to indicate that an under-
taking is dominant in the relevant market (CCS
Guidelines on the Section 47 Prohibition).

When are dominant positions prohibited?

Section 47(2) of the Act provides an illustrative
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list of such conduct:

e predatory behaviour towards competitors;

e limiting production, markets, or technical
development to the prejudice of consumers;

« applying dissimilar conditions to equivalent
transactions with other trading parties, the-
reby placing them at a competitive disad-
vantage;

* making the conclusion of contracts sub-
ject to acceptance by the other parties of
supplementary obligations which, by their
nature or according or commercial usage,
have no connection with the subject of such
contracts.

Examples of conduct that may amount to an
abuse can be found in Annex C of CCS Guideli-
nes on the Section 47 Prohibition.

It is not necessary for the dominant position,
the abuse and the effects of the abuse, to be in
the same market. Examples of different possi-
ble scenarios where the Section 47 Prohibition
may apply can be found in 84.6 of CCS Guideli-
nes on the Section 47 Prohibition.

Can abuses of dominant position be exempted?

The Act does not contain provisions for block
exemption from the Section 47 Prohibition. Spe-
cified goods and services are excluded from the
Section 47 prohibition under the Third Schedule
to the Act (please see the section on Exclusi-
ons under “Third Schedule”).

Is there any formal notification requirement
and to which authority should a notification
be made?

Refer to section on procedures relating to filing
a notification for guidance or decision with res-
pect to the section 34 prohibition or the Section
47 prohibition above.
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Merger control

What is a merger?

Section 54 of the Act prohibits mergers, that
have resulted, or may be expected to result, in a
substantial lessening of competition within any
markets in Singapore.

Section 54(2) of the Act provides that a merger
occurs where:

* two or more undertakings, previously inde-
pendent of each other, merge;

e one or more persons or other undertakings
acquire direct or indirect control of the who-
le or part of one or more other undertakings;

e one undertaking acquires the assets (in-
cluding goodwill), or a substantial part of
the assets, of another undertaking, with
the result that the acquiring undertaking
is placed in a position to replace or subs-
tantially replace the second undertaking in
the business (or the part concerned of the
business) in which that undertaking was
engaged immediately before the acquisition;

e the creation of a joint venture where two or
more undertakings establish, on a lasting
basis, an autonomous economic entity.

The Act covers both mergers which are already
implemented and projects of mergers (referred
to as “anticipated mergers”).

The determination of whether a merger exists
for the purposes of Section 54 of the Act is
based on qualitative rather than quantitative cri-
teria, focusing on the concept of control. These
criteria include considerations of both law and
fact (Section 54(3) of the Act).

However, Section 54(7) introduces four situa-
tions where the acquisition of a controlling inte-
rest does not constitute a prohibited merger:

e The person acquiring the control is acting



in its capacity as a receiver or liquidator, or
underwriter;

< All of the undertakings involved in the
merger are, directly or indirectly, under the
control of the same undertaking (intra-group
merger);

e Control is acquired solely as a result of a
testamentary disposition, intestacy or right
of survivorship under a joint tenancy; or

e Securities are acquired on a temporary
basis by an undertaking whose normal
activities include the carrying out of tran-
sactions and the dealing in securities, where
the acquiring undertaking exercises its
voting rights in respect of the securities: i)
with a view to the disposal of the acquired
undertaking (or of its assets or securities)
within 12 months (or the longer period set by
CCS) from the acquisition; and ii) not for the
purpose of setting the strategic commercial
behaviour of the acquired undertaking (Sec-
tion 54(8), (9) and (10)).

Are foreign-to-foreign mergers included?

Foreign mergers are included when they have
the effect of substantially lessening competition
within a market in Singapore (Section 33(1) of
the Act).

Do mergers need to be notified?

Notification is not mandatory.

Merging parties are not required to notify mer-
gers or anticipated mergers. They may do so if
they have serious concerns as to whether the
merger or the anticipated merger has resulted
(or may result) in a substantial lessening of com-
petition (SLC).

Merging parties may, on a voluntary basis, for-
mally apply to CCS for a decision on whether the
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« Anticipated merger will infringe the Act, if
carried into effect (Sections 57);

* Merger has infringed the Act (Sections 58).

In the case of an anticipated merger, notification
will not be accepted if the transaction is still
confidential (CCS Guidelines on the Substantive
Assessment of Mergers, §3.4, and CCS Guideli-
nes on Merger Procedures 2012, §2.5).

In order to help merging parties identify the
information needed for a complete submissi-
on, as well as any additional useful information
to expedite CCS’ review of the submission,
merging parties intending to make an applica-
tion may approach CCS for a pre-notification
discussion (PND) (CCS Guidelines on Merger
Procedures 2012 88§ 4.6-4.11).

With the revision of the CCS Guidelines on
Merger Procedures in July 2012, CCS has int-
roduced a new service whereby merger parties
can obtain confidential advice from CCS as

to whether or not a merger raises concerns,
subject to the fulfillment of certain conditions.
Essentially, businesses that intend to keep their
mergers confidential for the time being, but
nevertheless wish to get an indication from CCS
on whether or not their mergers would infringe
the Competition Act could approach CCS for
confidential advice.

At the same time, new turnover guidelines that
provide greater certainty to SMEs were im-
plemented. The new guidelines make it clear
that the CCS is unlikely to investigate a merger
situation that involves only small businesses.
For greater clarity, small business is defined by
turnover. The CCS is unlikely to investigate a
merger If the turnover in Singapore of each of
the parties in the financial year preceding the
transaction is below SGD 5 million, and where
the combined worldwide turnover of all of the
parties in the financial year preceding the tran-
saction is below SGD 50 million.
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The merger notification forms were also
streamlined for greater clarity and to be more
business-friendly. Applicants should refer to the
CCS Guidelines on Merger Procedures 2012
and the Competition (Notification) Regulations
before completing the forms. They may also
wish to consider the assessment criteria in the
forms to ascertain if notification is necessary.

Merger notification forms can be found on CCS
website (www.ccs.gov.sg, under “Reporting

to CCS > Notifying a Merger - filing a merger
notification with CCS”).

Are there any filing fees?

According to the Competition (Fees) Regulati-
ons, a fee is charged for filing the notification,
depending on the turnover of the undertaking/
assets acquired in the merger (i.e., “net aggre-
gate turnover”) and on whether the acquiring
party is a SME.

For the following mergers involving SMEs, the
fee payable is a standard SGD 5,000:

e in a merger situation under Section 54(2)(a)
of the Act, where all the merging underta-
kings are SMEs; or

e in a merger situation involving the acquisi-
tion of undertakings or assets, where the
acquiring party is an SME and there is no
acquisition of direct or indirect control of the
SME arising from the transaction.

In most of the other merger situations, the fees
are based on the turnover of the target under-
taking or turnover attributed to the acquired as-
set, and are calculated as follows (source: CCS
website www.ccs.gov.sg, under “Reporting to
CCS > Notifying a Merger — how much does it
cost”):
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Description Amount of fees

The turnover is equal to or less than

$200 million SGD 15,000
The turnover is above $600 million SGD 100,000

More details and updates can be found on CCS
website (www.ccs.gov.sg, under “Reporting to
CCS >Notifying a Merger”).

Are there sanctions for not notifying?

There are no sanctions for not notifying, as
merger notification is voluntary.

However, if a merger infringes the Section 54
prohibition, Section 69(2) of the Act provides
that CCS may impose a financial penalty if sa-
tisfied that the infringement has been commit-
ted intentionally or negligently.

How long does it take for approval?

According to the CCS Guidelines on Merger
Procedures 2012, the analysis of a merger con-
sists of two phases.

In “Phase 1”, within an indicative timeframe

of 30 working days, CCS assesses that the
notification form meets all applicable filing
requirements, charges the filing fee and makes
a quick assessment of the filing. This allows
CCS to give a favourable decision for proposed
mergers that clearly do not raise any competiti-
on concerns under the Act.

If CCS is unable during the Phase 1 review

to conclude that the proposed merger does
not raise any competition concerns, CCS will
provide the applicants(s) with a summary of the
key concerns, and upon the filing of a complete
Form M2 and response to the Phase 2 informa-
tion request, CCS will proceed to carry out a
more detailed assessment (“Phase 2” review).
CCS endeavours to complete “Phase 2” within
120 working days.



Is there any obligation to suspend the transac-
tion pending the outcome of the assessment
(standstill clause)?

The merger procedure has no suspensive or
holding effect, and merging parties may carry
the anticipated merger into effect or proceed
with further integration of the merger prior to a
decision (CCS Guidelines on Merger Procedures
2012, §4.66).

However, according to Section 58A of the Act,
CCS may impose interim measures (“direc-
tions”), including suspension of the transaction,
where it has reasonable grounds that the prohi-
bition will be infringed by an anticipated merger,
if carried into effect, or the prohibition has been
infringed by a merger, to prevent the merging
parties from taking any action that might preju-
dice CCS’ ability to assess the merger situation
and/or to impose the appropriate remedies.
Such directions may also be issued as a matter
of urgency in order to prevent serious, irrepara-
ble damages to a particular person or category
of persons or to protect the public interest.

Which mergers are prohibited?

Only mergers which substantially lessen
competition (SLC) within a market in Singapo-
re are prohibited (Section 54(1) of the Act and
Guidelines on the Substantive Assessment of
Mergers, §84.3).

There are no specific criteria that automatically
makes a proposed merger prohibited. Instead
whether a proposed merger id prohibited de-
pends on a range of economic criteria applied
to the facts of each particular merger situation.

However, according to §3.6 of the CCS Guideli-
nes on Merger procedures 2012, CCS considers
that an SLC is unlikely to result, and CCS is unli-
kely to investigate a merger situation unless:

« the merged entity has a market share of at
least 40%; or
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* the merged entity has a market share of
between 20% and 40% and the post-merger
combined market share of the three largest
undertakings is at least 70%.

Mergers may also be approved on the basis of
commitments presented by the merging par-
ties (Section 60A of the Act).

Some mergers are excluded from the Section
54 prohibition under the Fourth Schedule to the
Act (please see the section on Exclusions under
“Fourth Schedule”)

What happens if prohibited mergers are
implemented?

Under Section 69 of the Act, where CCS finds
that the prohibition has been infringed, it may
issue such directions as it deems appropriate
to result in the prohibited merger from being
effected and, where necessary, to remedy, mi-
tigate or eliminate any adverse effects of such
infringement, which include (CCS Guidelines on
Merger Procedures 2012, 886.17 to 6.29):

e de-concentration or other modifications;
 divestments;

e requiring the merged entity to enter into
agreements designed to prevent or lessen
the anti-competitive effects of the merger;

< financial penalties up to 10% of the turnover
of each relevant merger party in Singapore
for each year of infringement for a maximum
period of three years ; and

e guarantees or other appropriate securiti

Can mergers be exempted/authorised?

Mergers may be exempted under public interest
considerations.

The section 54 prohibitions does not apply to
mergers specified in the Fourth Schedule of
the Act (please see the section on Exclusions,
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under “Fourth Schedule”).

How to apply for an exemption?

The Act provides that merging parties may apply
to MTI for exemption on the grounds of public in-
terest considerations, within 14 days from CCS’
notice proposing to issue an infringement decisi-
on (Sections 57(3), 58(3) and 68(3) of the Act).

Procedure

Investigations

How does an investigation start?

CCS is empowered to commence proceedings
(formal investigation), either following a comp-
laint or upon its own initiative.

A general complaint form and a merger
complaint form can be found at CCS website
(www.ccs.gov.sg, under “Reporting to CCS”).

Parties may submit a complaint to CCS via:

e Online form: http://www.ccs.gov.sg/content/

ccs/en/Reporting-to-CCS/Making-Comp-

laints/Complaint-online-form.html

e E-Mail: ccs_feedback@ccs.gov.sg

e Post: Competition Commission of Singa-
pore, 45 Maxwell Road, #09-01 The URA
Centre, Singapore 069118

= Fax: +65-6224 6929

For queries on how to complete the Complaint
Form, parties may contact CCS’ hotline at
1800-325 8282 for assistance.

CCS accepts anonymous complaints, but com-
plainants are required to provide all the infor-
mation requested in the complaint form to allow
CCS to seek clarifications or further details
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necessary for the evaluation of the complaint
(Guidelines on the Major Provisions, §8.2).

What are the procedural steps and how long
does the investigation take?

CCS may launch a formal investigation if
there are reasonable grounds for suspecting an
infringement (Section 62 of the Act) of any of the
prohibitions of the Act.

CCS may also conduct preliminary enquiries
before launching a formal investigation.

Upon completion of investigation, if CCS
proposes to make an infringement decision,
CCS shall give written notice of its Proposed
Infringement Decision to the affected person
and give that person an opportunity to make
representation to CCS. CCS may, as it thinks fit,
make an infringement decision after considering
the representations.

What are the investigation powers of CCS?

Under Sections 63, 64 and 65 of the Act, CCS
has the power to:

e require, by notice in writing, the disclosure
of documents and information related to
any matter relevant to the investigation (no
privilege against self-incrimination is granted
— Section 66(1)). CCS can take copies of, or
extracts from, or seek an explanation of any
document produced, with the exemption of
legal privileged communications (Section
66(3) and CCS Guidelines on the Powers of
Investigation, §7.1);

e enter premises with (Section 65) or without
warrant (Section 64). If the premises are
occupied by an undertaking under investiga-
tion, no advance notice of entry needs to be
given. Premises include any vehicle, but do
not include domestic premises unless they
are used in connection with the affairs of the



business activities or documents related to
the business activities are kept there.

According to Section 67, CCS may also impose
interim measures (“directions”) during investi-
gations, where:

e there are reasonable grounds for suspecting
an infringement; and

e jtis necessary to act urgently, either to
prevent serious, irreparable damage to a
particular person or category of persons, or
to protect public interest.

In addition, with reference to Section 54 prohibi-
tion of the Act, directions may also be imposed
for the purpose of preventing any action that
may prejudice CCS’ investigations or its ability
to give directions under Section 69.

What are the rights and safeguards of the
parties?

Section 89 of the Act introduces safeguards to
protect the confidentiality (“preservation of
secrecy”) of information, which may come to the
knowledge of CCS when performing its func-
tions and duties:

e containing commercial/business sensitive data;

e containing details of individuals’ private
affairs acquired during searches/investiga-
tions; or

< relating to matters which have been iden-
tified as confidential, unless disclosure is
necessary, or lawfully required by any court
or the Competition Appeal Board (CAB) or
required by law.

The Guidelines on the Major Provisions also in-
troduces safeguards to protect the identity and
commercial interests of complainants (§8.4).

For these purposes, when providing information
or documents to CCS, complainants may:
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« clearly identify any confidential information;

* explain the reasons why the information
should be treated as confidential; and

« provide confidential information in a separa-
te annex. However, where it is necessary to
reveal confidential information for effective
handling of complaints, CCS will consult the
person who provided the information (88.5).

Sections 89(5), (6) and (7) introduce exceptions
to disclosure of evidence and identify the
extent to which disclosure is authorized.

Should CCS propose an infringement decision,
Section 68 of the Act provides safeguards for
the parties involved. The CCS must provide
written notice to the party/parties likely to be af-
fected by the decision and to give such parties
an opportunity to make representations to the
CCS. The Competition Regulations 2007 (88)
also require CCS to provide the relevant party
or parties a reasonable opportunity to inspect
documents relating to the decision issued.

Parties affected by CCS’ decision may make an
appeal to the Competition Appeal Board (CAB),
an independent specialized tribunal which may
confirm or set aside the decision which is the
subject of the appeal. The CAB may also vary
or revoke the amount of financial penalties. The
functions and powers of the CAB are detailed in
Section 72 and 73 of the Act.

The Act also provides for judicial review and
private rights of action (elaborated subsequently
in this section).

Is there any leniency programme?

According to CCS Guidelines on Lenient
Treatment for Undertakings Coming Forward
with Information on Cartel Activity Cases 2009,
lenient treatment is granted to organisations or
persons participating or having participated in

61



PART || ™™ SINGAPORE

cartel activities for providing effective coopera-
tion to CCS, where certain conditions are meet,
i.e.: i) coming forward with all the information to
establish the alleged cartel existence and fully
cooperate in the investigations; ii) refraining
from further participation in the cartel; and iii)
not being an instigator or coercer (82.2).

Leniency includes:

< immunity from financial penalties: granted
to undertakings which cooperate before an
investigation has started, provided that CCS
does not already have sufficient informati-
on to establish the existence of the alleged
cartel activity (82.2);

e reduction of financial penalties up to
100%: granted to undertakings being the
first to come forward, which cooperate after
an investigation has started, but before CCS
issues a notice of its Proposed Infringement
Decision (8§83.1);

« reduction of financial penalties up to
50%: granted to undertakings which come
forward after the first cooperative underta-
king, but before CCS issues a notice of its
Proposed Infringement Decision (84.1).

CCS has introduced a marker system for
leniency applications to obtain immunity or

a reduction of up to 100% in financial penal-
ties (88 from 5.5 to 5.9). A marker protects an
undertaking’s place in the queue for a given
period of time and allows it to gather evidence
and necessary information on the cartel activity
while maintaining its place in the queue for
leniency. The grant of a marker is discretionary,
but it is expected to be the norm rather than the
exception.

Additional reduction from financial penalties
(Leniency Plus) may be granted for a cartel
member involved in completely separate cartel
activities (failing to obtain 100% reduction in
respect of the first cartel), where it provides
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information on a second cartel. Under the
Leniency Plus system, the cartel member may
obtain a significant reduction in the financial
penalties for the first cartel, which is additional
to the reduction which it would have received
for its cooperation in the first cartel alone (86).

Is it possible to obtain any informal
guidance?

The Guidelines on Merger Procedures (88 3.7,
3.8 and 3.9) allow for (informal) pre-notification
discussion (PND), prior to the submission of
a merger notification, in order to help merging
parties to identify the information needed for a
complete submission and make any additional
useful queries pertaining to filing procedures.
CCS has also introduced a channel whereby
merger parties can obtain confidential advice
from CCS as to whether or not a merger raises
concerns

Undertakings may also obtain formal guidance
from CCS in relation to anti-competitive practi-
ces (see the above section on Agreements).

Interested parties who require further informa-
tion/assistance on procedures can call CCS’
hotline number (1800-325 8282).

Adjudication

What are the final decisions?

Following the investigation, CCS may issue:

- aninfringement decision establishing the
infringement of the Act (Section 68);

e adecision establishing that there are no
grounds for action.



What are the sanctions?

Sanctions for infringing the Act include:

e directions requiring among others to: i)
modify agreement or conduct; ii) terminate
the agreement or cease the conduct; or iii)
make structural changes to the business of
the undertaking involved (Section 69 (1) and
)

- financial penalties provided that the infrin-
gement has been committed intentionally
or negligently (up to 10% of the turnover in
Singapore for each year of infringement,
for a maximum of three years) (Section
69(3) and (4)). When setting the amount of
penalties, CCS takes into account, among
others: i) the seriousness and the duration of
the infringement; ii) the deterrent value; and
iii) any other aggravating or mitigating factor
(CCS Guidelines on Appropriate Amount of
Penalties); and

- criminal sanctions where a person fails to
cooperate with CCS during investigations
(e.g., refusing to provide information, dest-
roying or falsifying documents, provide false
or misleading information). Such person
may be prosecuted in Court and be subject
to fine (not exceeding $10,000) and/or to
imprisonment (not exceeding 12 months)
or both (Section 83). Section 81 of the Act
also refers to criminal offences committed
by a “body corporate”, a “partnership” or an
“unincorporated association (other than a
partnership)”.

Judicial review

Can the enforcement authority’s decisions
be appealed?

According to Section 71 of the Act, CCS’ decis-
ions and directions imposing financial penalties
may be appealed before the Competition Ap-
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peal Board (CAB), an independent specialized
tribunal.

The appeal does not have suspensive effect,
except against the impaosition of, or the amount
of, financial penalties (Section 71(2)).

A further appeal from a CAB decision may be
made, under Section 74, to the High Court and
then to the Court of Appeal, either on a point of
law arising from a decision of the CAB or from
any decision of the CAB as to the amount of
financial penalties.

Private enforcement

Are private actions for damages available?

Section 86 of the Act allows individuals who
suffer loss or damage to seek damages for los-
ses incurred following an infringement decision.

According to Section 86(6), actions may be
brought before civil courts within the time-limit
of two years from CCS’ decision or from the
determination of the appeal (if any).

Exclusions

Is there any exclusion from the application of
the Law?

Activities of the Government

Under Section 33(4) of the Act, the prohibi-
tions under the Act do not apply to any ac-
tivity, agreement or conduct undertaken by

the Government, any statutory body or any
person acting on behalf of the Government or
that statutory body in relation to that activity,
agreement or conduct. Under Section 33(5), the
Act shall apply to such statutory body or person
acting on behalf of such statutory body or such
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activity, agreement or conduct undertaken by
a statutory body or person acting on behalf of
the statutory body in relation to such activity,
agreement or conduct, as the Minister may, by
order published in the Gazette, prescribe.

Exclusions from Section 34 and 47 prohibitions

The Law provides for certain exclusions from
Section 34 and Section 47 prohibitions in the
Third Schedule to the Act (‘Third Schedule’).
These are:

e Anundertaking entrusted with the operation
of services of general economic interest or
having the character of a revenue-producing
monopoly, insofar as the prohibition would
obstruct the performance, in law or fact, of
the particular tasks assigned to that under-
taking;

< An agreement/conduct to the extent to
which it is made in order to comply with a
legal requirement, that is any requirement
imposed by or under any written law;

e An agreement/conduct which is necessary
to avoid conflict with an international obli-
gation of Singapore, and which is also the
subject of an order by the Minister for Trade
and Industry (‘Minister’);

« An agreement/conduct which is necessary
for exceptional and compelling reasons of
public policy and which is also the subject of
an order by the Minister;

« An agreement/conduct which relates to any
goods or services to the extent to which any
other written law, or code of practice issued
under any written law, relating to competiti-
on gives another regulatory authority juris-
diction in the matter (See Section under The
Authority, for a list of goods and services
under the jurisdiction of another regulatory
authority);

* An agreement/conduct which relates to any
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of the following specified activities:

» The supply of ordinary letter and post-
card services by a person licensed and
regulated under the Postal Services Act
(Chapter 237A);

» The supply of piped potable water;

» The supply of wastewater management
services, including the collection, treat-
ment and disposal of wastewater;

» The supply of scheduled bus services by
any person licensed and regulated under
the Public Transport Council Act (Chap-
ter 259B);

» The supply of rail services by any person
licensed and regulated under the Rapid
Transit Systems Act (Chapter 263A); and

» Cargo terminal operations carried out by
a person licensed and regulated under
the Maritime and Port Authority of Singa-
pore Act (Chapter 170A);

« An agreement/conduct which relates to the
clearing and exchanging of articles under-
taken by the Automated Clearing House
established under the Banking (Clearing
House) Regulations (Chapter 19, Rg 1); or
any related activities of the Singapore Clea-
ring Houses Association;

* Any agreement or conduct that is directly
related and necessary to the implementation
of a merger;

e Any agreement (either on its own or when
taken together with another agreement) to
the extent that it results, or if carried out
would result, in a merger; and

e Any conduct (either on its own or when
taken together with other conduct) to the
extent that it results in a merger.

In addition to the above, the Section 34 prohibi-
tion does not apply to vertical agreements and
agreements which have net economic benefits.



Section 34 of the Act does not apply to verti-
cal agreements (see definition in Part | of this
Handbook), except for those whose primary
object is related to intellectual property rights
(IPRs) and other IPRs agreements, such as IP
licensing agreements. However, MTI may, by
order, apply the Act to vertical agreements if
there is cause for concern under the Act (Third
Schedule of the Act, §8 and Guidelines on the
Section 34 prohibition, §2.12).

Under § 9 of the Third Schedule of the Act and
Section 35 of the Act, agreements with net
economic benefits (i.e. there are economic
benefits from the agreement that are greater
than the negative effects on competition) are
excluded from Section 34 prohibition. In order
to be excluded, the agreements must generate
net economic benefits by improving produc-
tion or distribution, or promoting technical or
economic progress. The exclusion covers only
those agreements leading to restrictions that
are absolutely indispensable to achieve these
benefits and do not unduly impose restrictions
on undertakings or substantially eliminate com-
petition.

Exclusions from the Section 54 prohibition

The Act also provides for certain exclusions
from the Section 54 prohibition in the Fourth
Schedule to the Act (‘Fourth Schedule’). These
are:

= A merger:

» approved by any Minister or regulatory
authority pursuant to any requirement for
such approval imposed by any written
law;

» approved by the Monetary Authority of
Singapore pursuant to any requirement
for such approval under any written law;
or

» under the jurisdiction of another regula-
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tory authority under any written law rela-
ting to competition, or code of practice
relating to competition issued under any
written law;

« Any merger involving any undertaking
relating to any of the following specified
activities:

» The supply of ordinary letter and post-
card services by a person licensed and
regulated under the Postal Services Act
(Chapter 237A);

» The supply of piped potable water;

» The supply of wastewater management
services, including the collection, treat-
ment and disposal of wastewater;

» The supply of scheduled bus services by
any person licensed and regulated under
the Public Transport Council Act (Chap-
ter 259B);

» The supply of rail services by any person
licensed and regulated under the Rapid
Transit Systems Act (Chapter 263A); and

» Cargo terminal operations carried out by
a person licensed and regulated under
the Maritime and Port Authority of Singa-
pore Act (Chapter 170A);

* Any merger with net economic efficiencies.

Enforcement Practices

Please refer to the Annex | - Case Studies.
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Legislation and Jurisdiction

The Law

What is the relevant legislation?

The relevant legislation includes the Trade
Competition Act B.E. 2542 (1999) (the “Act”)
and the following implementing rules:

* Notice on dominant business operators;

* Guidelines on unfair trade practices in the
wholesales/retail business.

To whom does it apply?

The Act is of general application and does not
make any distinction between corporations and
individuals. It applies to any “business ope-
rator”, defined in Section 3 as “a distributor,
producer for distribution, orderer or importer
into the Kingdom for distribution or purchaser
for production or redistribution of goods or a
service provider in the course of business”.

However, under Section 4 of the Act, some
categories are excluded from the application of
the Act (see below, under “Exclusions”).

Which practices does it cover?

Chapter Il of the Act (Sections 25 to 34) covers
both anti-competitive practices (agreements,
abuse of dominant position and mergers) and
some forms of restrictive/unfair trade commer-
cial practices.

Are there proposals for reform?

The Act is currently being revised.
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The Authorities

Who is the enforcement authority?

The enforcement authority is the Trade Com-
petition Commission (TCC).

According to Chapter Il of the Act, the Office of
Trade Competition (OTCC) is established in the
Department of Internal Trade within the Ministry
of Commerce. Its main duties are: application
and implementation of the Act and recommenda-
tions to the Minister of Commerce on the content
of Ministerial Regulations based on the Act.

Are there any sector-specific regulatory au-
thorities (RAs) with competition enforcement
powers?

The TCC is responsible for the enforcement of
competition law in all sectors. However, in the
broadcasting and telecommunications sectors,
the National Broadcasting and Telecommuni-
cations Commission (NBTC), under the Act on
Organisation to Assign Radio Frequency and
to Regulate the Broadcasting and Telecommu-
nications Services B.E. (2010) has the power
to decide competition cases and to issue rules
and regulations concerning competition in its
sector.

According to the Telecommunications Business
Act B.E. 2544 (2001), in operating the telecom-
munications business, the Commission shall,

in addition to the law on competition, prescribe
specific measures according to the nature of
telecommunications business, to prevent the
licensee from committing any act that leads to
monopoly, reduction or restriction of competiti-
on in supplying the telecommunications service
in the following matters: (1) cross-subsidization;
(2) cross-holding in the same category of
service; (3) abuse of dominant power; (4) anti-



competitive behavior; (5) protection of small-
sized operators (Section 21). Any licensee who
violates Section 21 shall be liable to imprison-
ment for a term not exceeding three years or to
a fine not exceeding six hundred thousand THB
or to both, and to a double penalty in the case
of repeated violation (Section 69). Furthermore,
in relation to the Broadcasting and Television
Business Operations Act B.E. 2551 (2008), in
the broadcasting business, there are specific
sections concerning anti-monopoly issues (sec-
tions 31-32). Any licensee who violates section
31 or 32 shall be subject to imprisonment for

a term not exceeding three years or a fine not
exceeding three million baht or both and a daily
fine not exceeding thirty thousand baht throug-
hout the period of violation (Section 67)

Anticompetitive practices

Agreements

Which agreements are prohibited?

Section 27 of the Act prohibits any agreements
between business operators that may amount
to monopoly restrictions or reductions of com-
petition in any goods or services market and
identifies the following prohibited agreements:

e (Sale or purchase) price fixing agreements
and agreements to restrict the (sale or
purchase) volume of goods or services (Sec-
tion 27 (1) and (2));

- Agreements “with a view to having market
domination or market control” (Section 27 (3));

< Bid rigging/collusive tendering (Section 27 (4));

e (Distribution or purchase) market partitioning
and customer or supplier allocation (Section
27 (5) and (6));
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Output restrictions (Section 27 (7));
Reduction of quality (Section 27 (8));

e Exclusive distribution agreements
(Section 27 (9));

e Fixing purchase or distribution conditions
(Section 27 (10)).

The list includes both horizontal and vertical
agreements.

Which agreements may be exempted?

According to Sections 27, 35 and 37, agree-
ments under subsection 5 to 10 above may be
exempted, with or without conditions, from the
prohibition (under previous permission by the
TCC), where it is “commercially necessary, has
no serious harm to the economy, and has no
effect on due interests of general consumers”
that they “be undertaken within a particular
period of time”.

Is there any formal notification requirement
and to which authority should a notification
be made?

Under Section 35, business operators shall
apply to the TCC to obtain permission to con-
clude and implement agreements that may be
exempted.

Is there a notification form?

A notification form is available on TCC website
at http://otcc.dit.go.th/otcc/ (Thai version).

Are there any filing fees?

Filing is not subject to any fee.
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Is there any obligation to suspend the tran-
saction pending the outcome of the assess-
ment (standstill clause)?

There is an obligation to suspend the transac-
tion until permission is granted by the TCC.

Procedure and timeline

Under Section 36 of the Act, the TCC shall com-
plete the assessment within 90 days, extended
of additional 15 days in case the assessment
cannot be completed within the deadline “by
reason of necessity”.

Monopoly and dominant position

Is monopoly or dominant position regulated?
Section 25 of the Act prohibits the abuse of a
dominant position (referred to as “market domi-
nation”).
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What is a dominant position?

According to Section 3 of the Act and the
Notice on Dominant Business Operators with
Market Domination, business operator(s)
have a dominant position when the following
thresholds are met:

* Market share exceeding 50% market share
and a turnover of at least 1,000 million THB
in the previous year;

e Top three business operators with com-
bined market shares exceeding 75% and a
turnover of at least 1,000 million THB in the
previous year, except business operators
whose market share is less than 10% or
whose turnover is less than 1,000 million
THB.

The Act includes both single and collective
dominance.

When is dominant position prohibited?

Under Section 25 of the Act, the following
practices by a dominant operator are prohibi-
ted:

e unreasonably fixing or maintain purchasing
or selling prices;

e unreasonably fixing compulsory conditions,
directly or indirectly, requiring customers to
restrict services, production, purchase or
distribution of goods, or restrict opportuni-
ties in purchasing or selling goods, receiving
or providing services or securing credits
from other business operators;

e suspending, reducing or restricting services,
production, purchase, distribution, deliveries
or importation without justifiable reasons,
destroying or causing damage to goods in
order to reduce the quality below market
demand,;




< intervening in the operation of other opera-
tors’ business without justification.

In addition, under Section 30, the TCC can
require a dominant business operator whose
market share exceeds 75% to “suspend, cease
or vary the market share”.

Can abuses of dominant position be exempted?

No exemption is allowed.

Other unilateral restrictive practices

Which other practices are prohibited?

Under Section 28 of the Act, “a business ope-
rator who has business relation with business
operators outside the Kingdom, whether it

is on a contractual basis or through policies,
partnership, shareholding or any other similar
form, shall not carry out any act in order that a
person residing in the Kingdom and intending
to purchase goods or services for personal
consumption will have restricted opportunities
to purchase goods or services directly from
business operators outside the Kingdom”.

Furthermore, Section 29 prohibits “any act
which is not free and fair competition and has
the effect of destroying, impairing, obstructing,
impeding or restricting business operation of
other business operators or preventing other
persons from carrying out business or causing
their cessation of business”.

Procedures and sanctions are the same descri-
bed below (under “Procedures”).
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Merger control

What is a merger?

Section 26 of the Act regulates “business mer-
gers”, which include the following transactions:

e merger: “a merger made by a manufacturer
with another manufacturer, by a distributor
with another distributor, by a manufacturer
with a distributor, or by a service provider
with another service provider, which has the
effect of maintaining the status of one busi-
ness and terminating the status of the other
business or creating a new business”;

= acquisition of assets: “a purchase of the
whole or part of assets of another business
with a view to controlling business adminis-
tration policies, administration and manage-
ment”;

e acquisition of shares: “a purchase of the
whole or part of shares of another business
with a view to controlling business policies,
administration and management”.

Are foreign-to-foreign mergers included?

The Act makes no distinction between natio-
nal and foreign mergers. Section 26 regulates
business mergers between business operators,
which are defined in the Section 3 of the Act as
distributors, producers for distribution, orde-
rers or importers into the Kingdom of Thailand
for distribution or purchasers for production or
redistribution of goods or service providers in
the course of business.

Do mergers need to be notified?

Notification is mandatory, if the merger falls
within the merger thresholds.

The TCC shall introduce thresholds (with re-
ference to market share, sale volume, capital,
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shares or assets) above which mergers will have
to be notified and authorised, being otherwise
prohibited. The TCC is currently drafting the
implementing rules.

Are there any filing fees?

The issue is under consideration and will be
clarified in the forthcoming merger guidelines,
which will be made available on the TCC website.

Are there sanctions for not notifying?

According to the Act, a business merger which
may result in monopoly or unfair competition
with reference to the merger thresholds, without
the permission of the Commission shall be
liable to imprisonment for a term not exceeding
three years and/or to a fine not exceeding six
million THB (Section 51). However, since the no-
tification thresholds have not been introduced
yet, there are no sanctions for not notifying.

How long does it take for approval?

Under Section 36 of the Act, the proceedings
shall be concluded within 90 days, which can
be extended by 15 days “by reason of necessity”.

Is there any obligation to suspend the tran-
saction pending the outcome of the assess-
ment (standstill clause)?

There is an obligation to suspend the transac-
tion until permission is granted by the TCC.

Which mergers are prohibited?

Under Section 26 of the Act, mergers are pro-
hibited when they “may result in monopoly or
unfair competition”.

What happens if prohibited mergers are
implemented?

Under Section 51 of the Act, any person who vi-
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olates section 26 shall be liable to imprisonment
for a term not exceeding three years and/or to a
fine not exceeding six million THB.

Under Section 31, the TCC may also order the
merging parties to suspend, cease, rectify or
modify the transaction and impose rules and
conditions for the compliance.

Can mergers be exempted/authorised?

Under Section 37, 1st Paragraph, of the Act, a
merger can be authorised, provided that it is
“reasonably necessary in the business, bene-
ficial to business promotion, has no serious
harm to the economy and has no effect on due
interests of general consumers”.

Under Section 37, 2nd Paragraph, mergers may
also be approved under conditions.

How to apply for an exemption?

Under Section 35 of the Act, merging parties
shall submit an application for permission to the
TCC, according to the procedural rules which
will be introduced in the due course.

Procedure

Investigations

How does an investigation start?

Under Section 8 and section 15 of the Act, the
TCC can start an investigation on its own initia-
tive or on the basis of a complaint.

A complaint may be lodged:

« by telephone (hotline 1569),

e through the TCC website
(http://otcc.dit.go.th/otcc/),




e by email (compro@dit.go.th),

e by post to the Secretary General of the
Office of Trade Competition Commission,
44/100 Nonthaburil Rd., Nonthaburi 11000
Thailand, and

e in person, to the above address.

What are the procedural steps and how long
does the investigation take?

Under Sections 14 and 15 of the Act, the TCC
may conduct an investigation or appoint one or
more inquiry sub-committees if there are rea-
sonable grounds for suspecting an infringement
of the Act. The inquiry subcommittee submits
opinions to the TCC, which can report the case
to the public prosecutor.

What are the investigation powers of the TCC?

Under Section 19 of the Act, the competent
official has the power, amongst other, to:

e require any person to give statements, facts
or written explanations or supply accounts,
records, documents or any evidence for
examination;

« enter the business premises of a business
operator to collect evidence of an infringe-
ment;

e arrest the person(s) responsible for an of-
fence an offender under the Act, according
to specific cases, with or without a warrant;

e collect or take goods as samples for an
examination;

= attach documents, accounts, records or
evidence for the purpose of examination and
pursuit of infringements to the Act.
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What are the rights and safeguards of the
parties?

Under Sections 31, 32, 33 and 53 of the Act, a
business operator under investigation has the
right to be heard, the right of appeal and the
right to confidentiality.

Is there any leniency programme?

There is no leniency programme in force.
However, the possibility of introducing such a
programme is being discussed.

Is it possible to obtain any informal
guidance?

Business operators may contact the following
address:

Business Competition Bureau,
Department of Internal Trade

44/100 Nonthaburil Rd. Nonthaburi 11000
Thailand

¢ +66 2 507 5882

= +66 2 547 5434

] http://otcc.dit.go.th/otcc/
1 compet@dit.go.th
Adjudication

What are the final decisions?

The TCC final decisions are the following:

* Under Section 37 of the Act, the TCC may
authorise agreements or mergers;

e Under Section 39, the TCC can revoke a
permission order under Section 37 for failure
to comply with its conditions;

e Under section 31, the TCC can issue a writ-
ten order requiring the business operator to
“suspend, cease or vary” the anti-competiti-
ve conduct;
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= Under Sections 48, 49, 50, 56, the TCC can
settle cases when the applicable sanction
does not exceed one year imprisonment

Which are the sanctions?

Under Chapter VIl of the Act (Sections 48 to 56),
the following criminal sanctions apply to any
person who infringes procedural and substanti-
ve provisions of the Act:

< infringement of the substantive provisions
of the Act (Sections 25 to 29): imprisonment
up to three years and/or fine up to six million
THB (double penalty in case of repeated
offence);

< criminal sanctions for obstruction of the per-
formance of the competent officials’ duties:
imprisonment up to one year and/or fine up
to 20 thousand THB;

< criminal sanctions for failure to comply with
a TCC order under section 30 or 31 or with
the decision of the Appellate Committee
under section 47: imprisonment up to three
years and/or fine up to 6 million THB and
daily fine not exceeding fifty thousand THB
during the period in which the violation is
ongoing;

< criminal sanctions for disclosure of informa-
tion concerning the business or the operati-
on of a business operator which is restricted
and confidential and which such person has
acquired or knows in application of duties
performed under the Act: imprisonment up
to one year and/or fine up to 100 thousand
THB, unless the information is disclosed in
the performance of Government service or
for the purpose of an inquiry or trial;

< criminal sanctions for failure to comply with
the written summons issued by the specia-
lised-committee, a competent official or the
Appellate Committee under Section 13(3),
Section 19(1) or Section 44(3): imprisonment

72

for a term not exceeding three months or
fine not exceeding five thousand THB or to
both;

< criminal sanctions for failure to render
assistance to the competent official under
Section 20: imprisonment for a term not
exceeding one month and/or fine not excee-
ding two thousand THB.

Section 54 specifies that, in case of an infringe-
ment committed by a legal person, the mana-
ging director, the managing partner or the per-
son responsible for the operation shall also be
liable, unless it is proven that the infringement
has been committed without his/her knowledge
or consent or he/she has already taken reaso-
nable action for preventing the infringement.

Judicial review

Can the enforcement authority’s decisions
be appealed?

Under Chapter VI, Section 46, of the Act, ap-
peals against a decision of the TCC in respect
of Section 31 and Section 37 may be lodged,
within 30 days, to the Appellate Committee.

Under Section 47 of the Act, the Appellate Com-
mittee shall decide within 90 days, which can
be extended by 15 days “by reason of neces-
sity”. Its decisions are final, subject to appeal

to the Administrative Courts of First Instance,
according to the Administrative Procedure Act.

Private enforcement

Are private actions for damages available?

Under Section 40, 1st Paragraph, of the Act, any
person suffering damages as a consequence

of a competition infringement may initiate an
action for compensation.



Section 40, 2nd Paragraph, allows the Consu-
mer Protection Commission or any other asso-
ciation under the law on consumer protection to
initiate an action for compensation on behalf of
consumers or members of the association.

Exclusions

Is there any exclusion from the application of
the Law?

Under Section 4, the Act does not apply to the
following:

e Acts of central, provincial or local administ-
rations;

- State enterprises under the law on budgeta-
ry procedure;

e Farmers' groups, co-operatives or co-
operative societies recognized by law and
having as their object the operation of busi-
nesses for the benefit of the occupation of
farmers;

e Sectors fully o partially exempted from the
application of the Law by Ministerial regula-
tion. No such regulations have been issued
so far.

Enforcement Practices

Please refer to the Annex | - Case Studies.
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VIETNAM

Legislation and Jurisdiction

The Law

What is the relevant legislation?

The relevant legislation includes the Compe-

tition Law No. 27/2004/QH11 (the “Law”) and
six implementing guidelines (five decrees and
a circular).

The implementing provisions are the following:

 Decree N0.116/2005/ND-CP of 15 Sep-
tember 2005, setting forth detailed provisi-
ons for implementing a number of Articles
of the Law;

* Decree No. 120/2005/ND-CP of 30 Sep-
tember 2005 on administrative offences in
the field of competition;

e Decree N0.110/2005/ND-CP of 24 August
2005 on management of multi-level sales
of goods;

e Decree No. 06/2006/ND-CP of 9 January
2006 on the functions, tasks, power and
organization structure of the Competition
Administration Department;

* Decree No. 05/ 2006/ND-CP of 6 January
2006 on the functions, tasks, powers, and
organization structure of the VCC;

e Circular No. 19/ 2005/TT-BTM of 8 No-
vember 2005 on guiding the implementati-
on of a number of provisions prescribed in
Decree No. 110/ 2005/ ND-CP.

Both the law and the implementing guidelines
are available on the Vietham Competition Au-
thority website (www.vca.gov.vn, under “legal
resources”).
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To whom does it apply?

According to Article 2, the Law applies to any
business organisations and individuals (referred
to as “enterprises”), including enterprises pro-
viding public-utility products or services, enter-
prises operating in State monopoly industries
and sectors (“State-monopolized sectors and
domains”), as well as foreign enterprises and
professional associations operating in Vietnam.

Which practices does it cover?

The Law covers the following practices:

« “competition-restriction acts” (Chapter
1), which include agreements, abuse of
monopoly/dominant position and economic
concentrations which distort or restrain
competition in the market; and

< “unfair competition acts” (Chapter Ill),
defined as business practices, which run
counter to common standards of business
ethics and cause actual or potential damage
to State's interests, legitimate rights and
interests of other enterprises or consumers.

Are there proposals for reform?

As foreseen by the VCA work program, a com-
prehensive programme for amending the Law is
in progress.

The Authorities

Who is the enforcement authority?

According to Chapter IV of the Law, there are
two authorities: the Vietham Competition Au-
thority (VCA) and the Vietham Competition
Council (VCC).



The VCA (Article 49 of the Law), established
within the Ministry of Industry and Trade (MolT),
is responsible for investigating competition-
restriction acts, application for exemptions for
agreements and mergers, and unfair competiti-
on practices.

The VCC (Article 53 of the Law), established by
the Government, is responsible for adjudicating
cases concerning competition restrictive acts.
In competition matters, the VCC establishes a
Competition Case-Handling Council, composed
of at least five members of the VCC.

The VCA adjudicates unfair competition cases
and decides on whether mergers fall within

the prohibited category. In all other cases, the
VCA submits a report, respectively to the VCC
(who decides competition-restriction cases),

to the MolT (who decides on exemptions for
competition-restriction agreements and econo-
mic concentrations between parties in danger
or dissolution or bankruptcy) or to the Prime
Minister (who decides on exemptions for econo-
mic concentrations which may have the effect
of expanding export or contributing to socio-
economic development, technical and techno-
logical development).

Are there any sector-specific regulatory au-
thorities (RAs) with competition enforcement
powers?

There are no RAs with exclusive competition
enforcement powers. However, there are a num-
ber of RAs or administrative authorities which
cooperate with the VCA in competition cases,
such as:

< In the electricity sector, the Electricity
Regulatory Authority of Vietnam (Ministry of
Industry and Trade);

e In the telecommunications sector, the De-
partment of Telecommunications (Ministry of

PART Il VIETNAM

Information and Communications) (under the
new telecommunications law, a regulatory
authority for telecommunications is to be
established);

* In the maritime sector, the Vietnam National
Maritime Bureau (Ministry of Transport);

« In the civil aviation sector, the Civil Aviation
Administration of Vietnam (Ministry of Trans-
port);

< In the foreign investment sector, the Foreign
Investment Agency (Ministry of Planning
and Investment);

« Inthe financial sector, the Ministry of Fi-
nance and The State Bank of Vietnam;

< Inthe pharmaceutical sector, the Drug Ad-
ministration of Vietnam (Ministry of Health);

« Inthe intellectual property sector, the Natio-
nal Office of Intellectual Property of Vietnam
(Ministry of Science and Technology);

= Inthe insurance sector, the Insurance
Administration and Supervision Department
(Ministry of Finance).

In other industries and sectors the VCA may
cooperate with the relevant administrative
authorities.
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Anticompetitive practices

Agreements

Which agreements are prohibited?

Article 8 of the Law identifies a list of “competi-
tion-restrictive agreements”. According to Artic-
le 9, some of these agreements are prohibited
per se, namely agreements:

e preventing, restraining or impeding other
enterprises from entering the market or
develop business (Article 8, Paragraph 6);

« excluding other enterprises from the market
(Article 8, Paragraph 7); and

= favouring one or all of the parties in tender
procedures (collusive tendering) (Article 8,
Paragraph 8).

In addition, some agreements are prohibited
only where the parties’ combined market share
is equal to or above 30%, namely agreements:

< directly or indirectly fixing prices for goods
or services (Article 8, Paragraph 1);

e partitioning outlets, sources of supply of
goods and provision of services (Article 8,
Paragraph 2);

e restricting or controlling production,
purchase or sale output of goods or services
(Article 8, Paragraph 3);

e restricting technical and technological deve-
lopment and investments (Article 8, Para-
graph 4); and

e imposing on other enterprises conditions on
goods or services purchase or sale con-
tracts or forcing other enterprises to accept
obligations which have no direct connection
with the subject of such contracts (Article 8,
Paragraph 5).
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These categories include both vertical and hori-
zontal anti-competitive agreements.

Which agreements may be exempted?

According to Article 10 of the Law, exemptions
for a specific period may be granted by the
MolIT to agreements that are not per se prohi-
bited and when the parties’ combined market
share is equal to or above 30%, provided that
the agreements aim to:

< rationalise an organisational structure or
business scale and increase business effici-
ency;

e promote technical or technological pro-
gress, improve the quality of goods or servi-
ces;

« promote the uniform application of quality
standards and technical norms of certain
products;

e harmonise business, goods delivery and
payment conditions, which are not related to
prices or any price factors;

e enhance the competitiveness of medium
and small-size enterprises;

e enhance the competitiveness of Viethamese
enterprises in the international market.



Is there any formal notification requirement
and to which authority should a notification
be made?

There is a formal notification system. Notifica-
tions shall be made to the VCA at the following
address:

Competition Policy Board,
Vietham Competition Authority,
Ministry of Industry and Trade
Address: 25 Ngo Quyen Street,
Hoan Kiem district, Hanoi, Vietham

¢ +84 4.22205014 —
= +84 4.22205003 -
= lantp@moit.gov.vn

Alternatively, submissions can be sent online at
www.vca.gov.vn, under the section “competition
> submit information online”.

Is there a notification form?

Applications for exemption shall be submitted
according to the VCA notification form, which is
available at the above addresses.

Further information is available online
(www.vca.gov.vn, under the section “competiti-
on > exemption of competition restriction agree-
ments” - Viethamese text).

Are there any filing fees?

Filing fees currently amount to fifty million VND,
under Article 57 of Decree No. 116/2005/ND-CP
of 15 September 2005, implementing Article
30(3) of the Law.

Further updates on applicable fees will be
available online (www.vca.gov.vn, under the
section “competition”).
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Is there any obligation to suspend the tran-
saction pending the outcome of the assess-
ment (standstill clause)?

According to Article 36(1) of the Law, parties are
prevented from implementing the agreement
until the formal decision approving the exempti-
on is granted.

Procedure and timeline

The MolT is responsible for granting exemp-
tions.

According to Article 34(1) of the Law, within 60
days from receiving the exemption application
from the VCA, the MolT issues a decision ap-
proving or disapproving the exemption. Accor-
ding to Article 34(2), the MOIT may extend the
deadline no more than twice, for up to 30 days
per time.

Further information on notification require-
ments and procedure for exemption of compe-
tition restriction agreements can be found at
www.vca.gov.vn, under the section “competition
> competition-restrictive acts > exemptions and
procedures”.

Monopoly and dominant position

Is monopoly or dominant position regulated?

Chapter I, Section 2 of the Law prohibits both
the abuse of a dominant position (“market
dominance”) and the abuse of a monopoly posi-
tion in the market.

What is a dominant position?

According to the Article 11 of the Law, one or
more enterprises are presumed to hold a domi-
nant position when:

e (single dominance): an enterprise has a
market share of at least 30% in the relevant
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market or it is capable of restricting compe-
tition considerably on the basis of specific
factors (provided for in Article 22 of Decree
116/2005/ND-CP);

e (collective dominance): more enterprises
hold a combined market share of at least
50% (two enterprises), 65% (three enterpri-
ses) or 75% (four enterprises) in the relevant
market.

What is a monopoly position?

According to Article 12, an enterprise holds
a monopoly position when there are no other
enterprises competing in the relevant market.

When are monopoly and dominant positions
prohibited?

Under Article 13, abuse of dominant position
includes the following practices:

e Predatory pricing (selling goods or providing
services below cost in order to eliminate
competitors) (Paragraph 1);

« Unreasonable purchase or selling prices or
minimum re-selling prices causing damage
to customers (Paragraph 2);

e Restricting production, distribution, and
limiting markets or preventing technical and
technological development causing damage
to customers (Paragraph 3);

* Imposing discriminatory commercial con-
ditions in similar transactions with the aim
of creating inequality in competition (Para-
graph 4);

* Imposing conditions on other enterprises in
purchase or sale contracts or forcing other
enterprises to accept obligations which have
no direct connection with the object of such
contracts (Paragraph 5);

* Preventing competitors from entering the
market (Paragraph 6).
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Under Article 14, abuse of a monopoly positi-
on includes all the practices above and:

« Imposing unfavourable conditions on custo-
mers (Paragraph 2); and

e Abusing the monopoly position to unilate-
rally modify or terminate a contract without
plausible reasons (Paragraph 3).

Can abuses of dominant or monopoly positi-

on be exempted?

No exemption is allowed.

Merger control

What is a merger?

Chapter Il, Section 3 of the Law regulates
“economic concentrations”, which include the
following transactions:

Mergers: one or more enterprises transfer all
of its/their property rights, obligations and
legitimate interests to another enterprise
and, at the same time, terminate the exis-
tence of the merged enterprise(s) (Articles
16 and 17, Paragraph 1);

« Consolidations: two or more enterprises
transfer all their property rights, obligations
and legitimate interests to form a new enter-
prise and, at the same time, terminate the
existence of the consolidated enterprises
(Articles 16 and 17, Paragraph 2);

e Acquisitions: one enterprise acquires the
whole or part of another enterprise sufficient
to obtain control on the latter (Articles 16
and 17, Paragraph 3);

Joint ventures: two or more enterprises joint-
ly contribute to the establishment of a new
enterprise (Articles 16 and 17, Paragraph 4);
and



 Other acts of economic concentrations, as it
may be prescribed by law (Article 16, Para-
graph 5).

Are foreign-to-foreign mergers included?

The Law also applies to foreign enterprises ope-
rating in Vietnam, which are therefore subject to
merger control (Article 2.1 of the Law).

Do mergers need to be notified?

According to Article 20(1) of the Law, enterpri-
ses having a combined market share of bet-
ween 30% and 50% must notify the VCA before
implementing the transaction (requirements for
merger notification are laid down in Article 21),
except where the enterprises are, and remain
after the concentration, of small or medium-
size. The definition of small and medium-sized
enterprises, specified under Article 3 of Decree
56/2009/ND-CP with reference to registered ca-
pital or average employees, varies according to
the sector, i.e., agriculture, industry or services.

The VCA notification form is available online
(www.vca.gov.vn). Further information on
notification requirements and procedure for
exemption of economic concentrations may be
found online (www.vca.gov.vn, under the section
“competition > competition-restrictive acts >
exemption of economic concentration”).

According to Article 20(2) of the Law, enter-
prises which apply for an exemption from the
prohibition shall, instead of notifying the merger
according to Article 21, submit an application
for exemption according to Section 4 of Chap-
ter Il (procedures for execution of exemption
cases).

Are there any filing fees?

There are no filing fees for merger notification.
http://www.vca.gov.vn/
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Are there sanctions for not notifying?

Fines for not notifying a merger range from 1%
to 3% of the previous fiscal year total turnover
of the parties involved, according to Article 29
of Decree No. 120/2005/ND-CP, implementing
Article 20 of the Law.

How long does it take for approval or exemption?

According to Article 23 of the Law, within 45
days from the receipt of a complete file the VCA
shall establish whether the economic concent-
ration (i) does not fall under a prohibited catego-
ry or (i) is prohibited under Article 18.

When the merger “involves many complicated
circumstances” the VCA may extend the dead-
line no more than twice, for up to 30 days per
time (in any case, under Article 24 the expiry of
the time limit does not provide for an automatic
clearance of the merger).

According to Article 34, the procedure for
exemption before the MolT lasts 60 days from
the receipt of the exemption application from
the VCA. The VCA may extend the deadline no
more than twice, for up to 30 days per time.

Is there any obligation to suspend the tran-
saction pending the outcome of the assess-
ment (standstill clause)?

According to Article 24, a merger may only be
implemented after approval.

Which mergers are prohibited?

According to Article 18 of the Law, economic
concentrations are prohibited where the parties’
combined market share exceeds 50%, except
where the enterprises are (and remain after the
concentration) of small or medium-size or are
exempted under Article 19 (see below).

79



PART Il VIETNAM

What happens if prohibited mergers are
implemented?

According to Article 117, the Law allows the VCA
to impose

e Warnings or fines (up to 10% of the previ-
ous fiscal year total turnover of the merging
parties);

« Additional sanctions, namely the revocation
of business registration certificates, depri-
vation of licenses and practicing certificates,
and the confiscation of exhibits and means
used for competition law infringements;

< Remedies, namely the de-concentration of
prohibited mergers, i.e., dividing or separa-
ting the merged or consolidated enterprises,
or forcing the resale of the share of the
acquired enterprise.

Can mergers be exempted/authorised?

Under Article 23 of the Law, an economic con-
centration is approved when it does not fall into
Article 18 prohibition.

Under Article 19, prohibited economic concen-
trations (i.e., concentrations which exceed the
50% threshold) may be exempted if:

e one or more of the parties is/are at risk of
being dissolved or declared bankrupt, or

« the economic concentration has the effect
of expanding export or contributing to
socio-economic development, technical and
technological progress.

According to Article 25, the Minister of Industry
and Trade is responsible for approving econo-
mic concentrations under Article 19(1), while
the Prime Minister is responsible for granting
exemptions under Article 19(2).

How to apply for an exemption?

As explained above, the merging parties may
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notify for approval under Article 20 (notification
requirements are laid down in Article 21) or ap-
ply for exemption under Section 4 (application
requirements are laid down in Article 29).

The VCA application form is available from the
Competition Policy Board,

Vietnam Competition Authority,

Ministry of Industry and Trade

25 Ngo Quyen, Hoan Kiem, Hanoi, Vietnam,

C +84 4 2220 5014
= +84 4 2220 5003
or on the Internet at

] WWW.vca.gov.vn,

under the section “competition > competition-
restrictive acts > exemption of economic con-
centration” (Viethamese text).

Interested parties may require further informati-

on/assistance on procedures/exemptions at the
above address and number.

State management agencies,
state monopolies and public utilities

Which special provisions apply to State ma-
nagement agencies, State monopolies and
public utilities?

Under the Law, the following special provisions
apply to State management agencies, State
monopolies and public utilities.

According to Article 6 of the Law, State ma-
nagement agencies are prohibited from:

= Forcing enterprises, organisations or
individuals to buy or sell goods, or provide
services to enterprises which are designated
by these agencies, except for goods and
services in the State monopoly sectors or in
emergency cases prescribed by law;

- Discriminating between enterprises;

- Forcing professional associations or enter-



prises to align with one another with a view
to precluding, restricting or preventing other
enterprises from competing in the market;

e Engaging in other acts that prevent lawful
business activities of enterprises.

According to Article 15(1), the State controls
enterprises operating in the State-monopolized
domains through deciding, in the State mono-
polized domains: (a) buying and selling prices of
goods and services; (b) quantities, volumes and
scope of market of goods and services.

According to Article 15(2), the State controls
enterprises producing and supplying public-
utility products and services through ordering
goods, assigning plans or bidding according to
prices or charges set by the State.

Article 15(3) specifies that, when undertaking other
business activities outside the State-monopolized
and public-utility sectors, enterprises shall not be
subject to the application of Article 15(1) and (2).

Other unfair commercial practices

Which unfair commercial practices are regu-
lated?

Chapter Il of the Law prohibits “unfair compe-
tition acts”, defined in Article 3, Paragraph 4, as
“competition acts performed by enterprises in
the process of doing business, which run coun-
ter to common standards of business ethics
and cause damage or can cause damage to the
State’s interests, legitimate rights and interests
of other enterprises or consumers”. According
to Article 39, these include:

* misleading indications (Article 40);
< infringement of business secrets (Article 41);

e coercion in business (Article 42);
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< discrediting other enterprises (Article 43);

< disturbing business activities of other enter-
prises (Article 44);

e advertising for the purpose of unfair compe-
tition (Article 45);

e sale promaotion for the purpose of unfair
competition (Article 46);

e discrimination by associations (Article 47);
e illicit multi-level sale (Article 48);

= other unfair competition acts as prescribed by
the Government (Article 39, Paragraph 10).

Does the Law provide for any exemption?

No exemption is allowed.

Procedure

Investigations

How does an investigation start?

Under Article 58 of the Law, interested parties
(business organisations and individuals) who
believe that their rights and interests have been
infringed due to a breach of the Law can submit
a complaint to the VCA, within two years from
the violation. Under Article 86, the VCA can also
open an investigation on its own initiative.

A complaint may be submitted directly or
posted to the Office of Vietham Competition
Authority, Ministry of Industry and Trade (25
Ngo Quyen, Hoan Kiem, Hanoi, Vietnam,
( +84 4 2220 5002 - % +84 4 2220 5003).

What are the procedural steps and how long
does the investigation take?

Under Article 87 of the Law, the VCA conducts a
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preliminary inquiry within 30 days from the start
of the investigation.

Where indications of an offence are found, the VCA
opens an official inquiry, which according to Article
90 is concluded within 180 days for competition-
restrictive cases (extended “in case of necessity”
no more than twice, for up to 60 days per time) and
90 days for unfair competition cases (extended “in
case of necessity” for up to 60 days).

The procedure in competition-restrictive cases
follows three stages: investigation, processing
and adjudication (details are provided for in
Article 90 of the Law and Articles 46 and 47 of
Decree 116/2005/ND-CP).

What are the investigation powers of the
VCA?

Under Article 77 of the Law, the investigators of
the VCA have the power to:

e Request organisations and individuals to pro-
vide necessary information and documents;

* Request parties under investigation to
produce documents and give explanations
concerning competition cases;

* Request expertise; and

« Apply administrative preventive measures.

What are the rights and safeguards of the
parties?

Article 56(3) of the Law introduces general
safeguards to protect the confidentiality of
information containing business secretes and to
protect rights and interests of organizations and
individuals.

A more detailed description of the rights of
parties involved in the proceedings (investi-
gated parties and complainants) are specified
in Article 66, while Articles 67 to 71 specify,
respectively, the rights of lawyers (of both com-
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plainants and investigated parties), witnesses,
experts, interpreters and persons with interests
and obligations related to the case.

Is there any leniency programme?

Currently, there is no leniency programme in
Vietham. However, a voluntary declaration of
prohibited acts, before they are detected by

competent agencies, is treated as an attenu-
ating circumstance (Article 85(1.a) of Decree
116/2005/ND-CP).

Is it possible to obtain any informal guidance?

Interested parties may obtain informal guidance
from the VCA in relation to anti-competitive
practices and unfair commercial practices at
the following addresses:

For anticompetitive cases:

Antitrust Investigation Board,
Vietham Competition Authority,
Ministry of Industry and Trade
Address: 25 Ngo Quyen Str.,
Hoan Kiem Dist., Hanoi, Vietnam
¢ +84 4 2220 5016

= +84 4 2220 5003

For unfair commercial cases:

Unfair Competition Investigation Board
Vietnam Competition Authority —
Ministry of Industry and Trade
Address: 25 Ngo Quyen Street,

Hoan Kiem District, Hanoi

¢ +84 4 2220 5015

= +84 4 2220 5003



Adjudication

What are the final decisions?

Under the procedures for exemption (Chap-

ter Il, Section 4), a final decision approving or
disapproving the exemption (Article 34) is taken
by the MolT in case of exemption from restric-
tive agreements and merger approval and by
the Prime Minister in case of exemption from
prohibited mergers (Article 25).

Following an investigation (under Chapter V of
the Law), a final decision is taken by the VCC
in case of restrictive-agreements and abuse of
dominant position or monopoly cases and by
the VCA in unfair competition cases.

What are the sanctions?

Sanctions for infringing the Law are dealt with
by Section 8 of Chapter V. In particular, Artic-
les 117 and 118 list the following sanctions and
remedies:

e Sanctions in the form of warnings or fines
(Article 117(1)), which may be:

» Fines up to 10% of the previous fiscal
year total turnover of the parties involved
in case of competition-restrictive acts
(Article 118(2));

» sanctions according to the relevant
administrative law provisions in case of
unfair competition and other acts violat-
ing the Law (Article 118(2));

- Additional sanctions, namely (a) revocation
of business registration certificates, depri-
vation of licenses and practicing certificates;
(b) confiscation of exhibits and means used
for competition law infringements (Article
117(2));

< Remedies, namely (a) restructuring enterpri-
ses who have abused a dominant position;
(b) de-concentration of prohibited mergers,
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i.e., dividing or separating the merged or
consolidated enterprises, or forcing the
resale of the share of the acquired enter-
prise; (c) public corrections; (d) removing
illegal provisions from business contracts or
transactions; (e) “other necessary measu-
res to overcome the competition restriction
impacts of the violation acts” (Article 117(3)).

Judicial review

Can the enforcement authorities’ decisions
be appealed?

According to Article 107 of the Law, decisions
of the Competition Case-Handling Council may
be appealed before the VCC, while decisions
issued by the head of the VCA may be appealed
before the Minister of Industry and Trade.

In both cases, according to Article 115 further
appeal (“administrative lawsuit”) may be lodged
before the competent provincial/municipal
Peoples’ Court.

Private enforcement

Are private actions for damages available?

Private parties (individual and organizations)
may bring actions in court for damages re-
sulting from the violation of competition law,
according to general civil procedural law, accor-
ding to Article 117.
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Exclusions

Is there any exclusion from the application of
the Law?

There are no specific exclusions from the appli-
cation of competition law. However, enterprises
operating as State monopolies (in “State-mono-
polised domains”) or in public-utility sectors are
subject to specific State control measures, as
explained above.

Enforcement Practices

Please refer to the Annex | - Case Studies.
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ANNEX | CASE STUDIES

Introduction

This Annex includes summaries of selected cases
from some national competition authorities in
ASEAN. The cases have been summarised and
simplified and are meant for informative purposes.

More information about the cases below and
competition enforcement in general can be
found at the contacts listed in Annex Il

M Indonesia

Price fixing cartel in the mobile telecom-
munications short message service (SMS)
market

In June 2008, the KPPU sanctioned a price fi-
xing cartel amongst six Indonesian mobile tele-
communications operators related to the off-net
SMS tariffs, infringing Article 5 of Indonesian
Competition Law, during the period from 2004
until April 2008 (Case No. 26/KPPU-L/2007).

Following a preliminary and an advanced exa-
mination, the KPPU established that:

- Before 2004, high SMS rates were justified
as a result of the oligopoly structure of the
mobile telecommunications market (which
only included three operators);

* Between 2004 and 2007, in spite of new
entries in the market, the off-net SMS rates
remained excessive and there was evidence
of collusion amongst the operators;

e In June 2007, further to a meeting with the
Regulatory Authority for Telecommunica-
tions (BRTI), the Indonesian Mobile Phone
Operators Association (ATSI) requested all
members to repeal all agreements on SMS
rates. However, there was no significant
decrease of the off-net SMS rates;

e The SMS rates cartel was effective until
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April 2008, when off-net SMS rates started
decreasing.

The KPPU defined the relevant market as

the market for SMS services throughout the
territory of Indonesia provided by mobile
telecommunications operators and found that
the conditions for application of Article 5 of the
Competition Law were fulfilled, and in particu-
lar: (i) the parties of the cartels are “business
actors”; (ii) they entered into a “price fixing
agreement”, and (iii) they are competitors.

With particular reference to the evidence of a
price fixing agreement, the KPPU found written
confirmation in an integrated Interconnection
Cooperation Agreement entered into by the six
mobile telecommunications operators, on the
initiative of the two incumbent operators.

Although the cartel constitutes by itself a violat-
ion of Article 5 of the Competition Law (regard-
less of its impact), the KPPU also assessed the
impact of the cartel, establishing that the latter
had caused losses to the consumers, which
were qualified as: (i) loss of opportunity to ob-
tain lower SMS rates; (ii) loss of opportunity to
use more SMS services with the same rate; (iii)
other intangible losses; (iv) limited choices. The
consumer loss, which was estimated with refe-
rence to the difference between the revenues of
the operators at cartel prices and the revenues
at the competitive prices, was estimated in IDR
2.827 trillion.

The KPPU concluded that the six mobile tele-
communications operators violated the cartel
prohibition under Article 5 of the Competition
Law and imposed fines between IDR 4 billion
and IDR 25 billion. A seventh company has
been also considered as a member (to a limited
extent) of the cartel; yet, it has not been fined,
due to the fact that it was the last entrant to the
market, with the weakest bargaining position.
The decision has not been appealed.



Market control in the procurement of very
large crude carriers (VLCC)

In 2004, the KPPU found that a market opera-
tor violated Article 19 letter (d) of Indonesian
Competition Law (prohibiting discriminatory
practices towards certain business operators) in
the procurement process for selling two units of
VLCC (Case No. 07/KPPU-L/2004).

The tenderer had appointed a financial advisor
for the organisation of the tender process. The
latter set up a restricted procedure, inviting

43 potential bidders, seven of which submit-
ted offers (four of those were represented by

a broker agency). It subsequently short-listed
three bidders, in order to carry out an on-side
due diligence and submit enhanced offers, and
finally awarded the tender.

At the end of a detailed investigation (inclu-
ding 23 witnesses, 3 experts and a significant
amount of documents), the KPPU found that the
tenderer and its financial advisor had colluded
in order to favour the winning bidder. It took into
account, in particular, the very small difference
of the winning bidder’s offer with respect to the
second best offer, the covert facilitations gran-
ted to the winner as to the deadline for submit-
ting the cover, and procedural irregularities in
the opening of the winner’s offer. It also estab-
lished that the collusive behaviour produced a
loss as to the final price of the products, which
was significantly lower than the market price.
Moreover, the KPPU also established that the
tenderer infringed the non-discrimination rule
by directly appointing its financial advisor as the
organiser of the tender process.

As a consequence, the KPPU established that
the tenderer infringed Article 19(d) of the Com-
petition Law.
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| The Philippines

Unauthorized Use Of A Container Bearing

A Trademark In Connection With The Sale,
Distribution Or Advertising Of Goods Which
Is Likely To Cause Confusion, Mistake Or De-
ception Among The Consumers Constitutes
Trademark Infringement

In June 2007, the Philippine Supreme Court
(PSC) issued a trademark infringement decision
against the directors and officers of Masagana
Gas Corporation (“Masagana”) for violating
Section 155 of Republic Act 8923, or other-
wise known as “Intellectual Property Code
of the Philippines”. The PSC upheld, in this in-
stance, a search warrant issued by the Regional
Trial Court ordering the search of Masagana’s
compound and the seizure of several items
being used by the latter to refill, sell and distri-
bute LPG tanks bearing the marks “Gasul” and
“Shellane” without authority from the registered
brand or mark owners, Petron Corporation (“Pe-
tron”) and Pilipinas Shell Petroleum Corporation
(“Pilipinas Shell”), two of the largest bulk sup-
pliers and producers of LPG in the Philippines.
Said provision is quoted below:

SEC. 155. Remedies; Infringement. — Any per-
son who shall, without the consent of the owner
of the registered mark:

155.1. Use in commerce any reproduction,
counterfeit, copy, or colorable imitation of a
registered mark or the same container or a
dominant feature thereof in connection with the
sale, offering for sale, distribution, advertising of
any goods or services including other prepa-
ratory steps necessary to carry out the sale of
any goods or services on or in connection with
which such use is likely to cause confusion, or
to cause mistake, or to deceive; or

155.2. Reproduce, counterfeit, copy or colo-
rably imitate a registered mark or a dominant
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feature thereof and apply such reproduction,
counterfeit, copy or colorable imitation to la-
bels, signs, prints, packages, wrappers, recep-
tacles or advertisements intended to be used in
commerce upon or in connection with the sale,
offering for sale, distribution, or advertising

of goods or services on or in connection with
which such use is likely to cause confusion, or
to cause mistake, or to deceive, shall be liable
in a civil action for infringement by the registrant
for the remedies hereinafter set forth: Provi-
ded, That the infringement takes place at the
moment any of the acts stated in Subsection
155.1 or this subsection are committed regard-
less of whether there is actual sale of goods or
services using the infringing material.

Based on the above provisions, mere unautho-
rized use of a container bearing a registered
trademark in connection with the sale, distribu-
tion or advertising of goods or services which is
likely to cause confusion, mistake, or deception
among the buyers or consumers is considered
a trademark infringement.

The PSC likewise upheld the doctrine of pier-
cing the corporate veil, a fundamental principle
of corporation law that treats a corporation as
an entity separate and distinct from its stock-
holders, directors or officers. However, when
the notion of legal entity is used to defeat public
convenience, justify wrong, protect fraud, or de-
fend crime, the law will regard the corporation
as an association of persons, or in the case of
two corporations, merge them into one. Hence,
liability will attach personally or directly to the
officers and stockholders.

In this case, the directors and officers of Masa-
gana were held liable as one and the same per-
son for utilizing the Corporation in violating the
intellectual property right of Petron and Pilipinas
Shell. (A.Yao, et al. vs. People of the Philippines,
et al., G.R. No. 168306, June 19, 2007)
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Singapore

Bid rigging in the market for pest control
services (2008)

In January 2008, CCS issued its first infringe-
ment decision under Section 34 of the Competi-
tion Act, which prohibits bid-rigging or collusive
tendering, against six pest control companies.

The companies colluded to submit tenders or
quotations for termite treatment projects invol-
ving the use of Agenda, which is a pesticide.
The projects included a hotel, a hospital, two
schools and two condominiums.

In each of the projects, one of the companies
(,,the first company*) was already providing pest
control services or had recommended the use
of Agenda to the customer. The first company
would then inform some or all of the other com-
panies of the project via email, phone or SMS
to request them to submit bids at prices higher
than its own bid, thereby increasing its chances
of winning the job. The first company would also
let them know the price of its bid or the prices
at which they should quote. The others would
either agree to the request, thus giving the first
company the assurance that there would be no
competition, or they would simply submit higher
bids.

This meant that competing bids from the other
companies were not priced independently.
Customers therefore did not receive competitive
proposals.

CCS was able to uncover this case because it
received a complaint from a procurement officer
enclosing an incriminating email between the



companies. This case highlights the importance
of having public education awareness through
advocacy or outreach programmes as the pro-
curement officer had attended a CCS outreach
session on competition law and remembered
that CCS had the power to investigate and
enforce against such anti-competitive activity.

The total amount of financial penalties imposed
was SGD 262,759.66. In determining the ap-
propriate amount of financial penalty, CCS also
took into account the cooperation rendered by
the companies during the investigations.

Price fixing amongst coach operators (2009)

In November 2009, a CCS investigation re-
vealed that a number of coach operators,
together with the Express Bus Agencies Asso-
ciation (EBAA), had agreed to fix the prices of
coach tickets for travelling between Singapore
and destinations in Malaysia from 2006 to 2008.
Through regular meetings arranged under the
auspices of EBAA, the coach operators agreed
to fix the coach prices through setting minimum
selling prices and imposing fuel & insurance
charges (FIC).

It is estimated that the coach operators pocke-
ted over SGD 3.65 million from the sale of the
FIC during this period.

As a result, the financial penalties levied on the
17 infringing parties totalled SGD 1.69 million. In
deciding the appropriate amount of the financial
penalty, the CCS took into consideration a hnum-
ber of factors, including the nature and struc-
ture of the market, market shares of the parties
involved in the infringement and the impact and
effect of the infringement. Six of the infringing
parties appealed CCS’ decision.

In 2011, the Competition Appeal Board (CAB)
issued its decision on the appeals. The CAB
upheld CCS’ findings on liability on all counts.
In addition, the CAB found that the appellants
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had entered into the agreements knowing

or ought to have known that the agreements
restricted competition. However, the CAB varied
the quantum of financial penalties imposed,
from $1,699,133 to $1,135,170.

Abuse of dominant position in the ticketing
services market (2010)

In June 2010, the Competition Commission of
Singapore (CCS) issued an infringement deci-
sion against SISTIC.com Pte Ltd (SISTIC) for
abusing its dominant position under Section 47
of the Competition Act via a series of exclusive
agreements.

The CCS found that SISTIC is the dominant
ticketing service provider in Singapore with a
persistent market share of 85-95%, and that
the restrictions under the exclusive agreements
are harmful to competition by restricting the
choices of venue operators, event promoters
and ticket buyers. Symptoms of such harmful
effects were observed in the market, such as
an increase in SISTIC’s booking fee for ticket
buyers in 2008.

Ticketing service providers such as SISTIC

act as intermediaries between two groups of
customers — the event promoters and the ticket
buyers — by providing them with a platform to
buy and sell tickets. When key venues are requi-
red to use SISTIC exclusively, event promoters
who wish to hold their events at these venues
have no choice but to sell tickets through SIS-
TIC. This, together with other event promoters
who are also required to use SISTIC exclusively,
leave ticket buyers with no choice but to buy
tickets through SISTIC as well.

The CCS highlighted that the Competition Act
does not prohibit dominant companies obtai-
ning their dominance on merit. Instead, it pro-
hibits a dominant company from using abusive
practices that prevent or restrict competitors
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from competing on the merits. In this case, the
CCS cannot accept the restrictions under the
exclusive agreements as merit-based practices,
as they are unnecessary and anti-competitive.

The CCS directed SISTIC to modify the exclusi-
ve agreements with immediate effect, to remove
any clause(s) that require SISTIC’s contractual
partners to use SISTIC exclusively. In addition,
the CCS imposed a financial penalty on SISTIC
of SGD 989,000 for infringing section 47 of the
Act.

In fixing the appropriate amount of financial
penalty, the CCS took into account the seri-
ousness and duration of the infringement, the
turnover of the infringing party, aggravating and
mitigating factors amongst other considera-
tions.

SISTIC subsequently filed an appeal against
CCS’ decision to the CAB. In May 2012, the
CAB issued its ruling, which affirmed CCS’ de-
cision on liability but scaled down the quantum
of penalty to SGD 769,000. CAB also ordered
SISTIC to pay CCS 70% of the appeal costs.

Post-decision, the ticketing industry in Singa-
pore has become more vibrant and competitive.
There has been a new entrant and existing small
ticketing service providers are now able to bid
for events held at key venues, which was not
previously possible. Some new and innovative
services have also been introduced by competi-
tors attempting to differentiate themselves from
one another. One such example is leveraging

on new distribution channels to give consumers
more choice and added convenience. Ultimate-
ly, CCS’ intervention resulted in a better compe-
titive outcome for the industry to the benefit of
consumers.

Bid rigging in the market for electrical and
building works (2010)

In June 2010, the CCS issued an infringement
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decision under the Competition Act against
fourteen electrical and building works compa-
nies for violating Section 34 of the Competition
Act, which prohibits bid-rigging or collusive
tendering. The total amount of fines handed out
was SGD 187,592.94.

The companies colluded to submit bids for 10
electrical or building works projects. The CCS
started its investigations into the cartel after
receiving information from one of the compa-
nies involved in the cartel. It was revealed to
the CCS that the companies had entered into
bid-rigging arrangements with other companies
to coordinate the price of quotations.

Typically, the company that was interested

in winning the project (the requester) would
request for a cover bid from at least one other
company (the supporter). The requester would
inform the supporters of his bid price so that
the latter could submit a higher quote. In some
instances, the requester even prepared the
quotation for the supporters. This aimed to
create the false impression of competition. The
CCS considers bid-rigging to be a serious inf-
ringement of the Section 34 prohibition against
anti-competitive agreements.

The company who had come forward to the
CCS with information on the bid-rigging arran-
gement before any investigation, who met all
the conditions of the CCS leniency program-
me, was granted total immunity from financial
penalties.

The CCS leniency programme is aimed at en-
couraging cartel members to come forward to
assist CCS in uncovering cartels. Given the sec-
retive nature of cartels, many competition agen-
cies around the world have put in place leniency
programmes to combat cartels. Without the
leniency programmes, some cartels may never
be uncovered and consumers will continue to
be harmed by the cartels. Organisations which



meet the conditions for leniency will enjoy full or
partial immunity from financial penalties.

Price fixing of monthly salaries of Indonesian
foreign domestic workers by employment
agencies (2011)

On 30 September 2011, CCS issued an infringe-
ment decision against 16 employment agencies
for breaching the Competition Act. The employ-
ment agencies had engaged in anti-competitive
conduct by participating in a meeting that
attempted to collectively fix the monthly salaries
of new Indonesian Foreign Domestic Workers
(FDWSs) in Singapore, with the object to restrict
competition. The financial penalties levied to-
talled SGD 152,530.

CCS considers price fixing to be a serious inf-
ringement of Section 34 of the Competition Act,
which sets out the prohibition against anti-com-
petitive agreements. In arriving at its decision,
CCS does not take a view on what should be
the appropriate level of monthly salaries for new
Indonesian FDWs in Singapore. What is prohibi-
ted under the Act is the attempt by competitors
to collectively fix the monthly salaries of new
Indonesian FDWs in Singapore, thereby restric-
ting competition in the market.

Price fixing by modelling agencies (2011)

On 23 November 2011, CCS issued an infrin-
gement decision against 11 modelling agenci-
es, who were fined a total of SGD 361,596 for
breaching the Competition Act. The modelling
agencies engaged in anti-competitive conduct
by agreeing to fix rates of modelling services in
Singapore. The anti-competitive behaviour was
carried out through the Association of Modelling
Industry Professionals (AMIP).

Investigations by CCS revealed that the model-
ling agencies had fixed prices on a wide variety
of modelling services, including editorials,

ANNEX | CASE STUDIES

advertorials, fashion shows and media loading
usage. Customers who were impacted inclu-
ded publishers, photographers, show choreo-
graphers, show organizers and fashion labels.
Businesses are free to independently determine
their own prices. However, trade or industry
associations should not become a vehicle to
facilitate price collusion or price-fixing.

Exchange and provision of confidential price
information for ferry tickets (2012)

On 18 July 2012, CCS issued an infringe-

ment decision against two ferry operators for
breaching the Competition Act. The financial
penalties levied on the two ferry operators
totalled SGD 286,766. The ferry operators

had engaged in anti-competitive conduct by
exchanging and sharing commercially-sensitive
price information on ferry tickets. This is the
first case involving the unlawful exchange of
information and sets the precedence on how
CCS investigates and enforces similar cases in
future.

Price is an important parameter of competiti-
on in markets and parties have incentives to
closely monitor the prices of their competitors.
However, attempts by competitors to exchange
price information, especially future prices

and non-counter prices (in this case, to travel
agents and corporate clients) which are not
readily observable, will restrict competition in
the market and is prohibited.

For the latest information on cases, please refer
to the CCS public register at http://www.ccs.
gov.sg/content/ccs/en/Public-Register-and-
Consultation/Public-Reqister.html, and CCS
casebank at http://www.ccs.gov.sg/content/

ccs/en/Education-and-Compliance/CaseBank.
html.
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== Thailand

Motorcycle case (2003)

This case related to an abuse of dominant po-
sition by the national motorcycle market leader,
with a market share of almost 75%, measured
on sales value, which amounted to approxi-
mately 24 million THB in the fiscal year 2002.

The TCC found that the dominant company had
entered into the following practices: (i) exclusive
agreements with its distributors; (ii) removal of
competitors’ advertising boarding; (iii) turning
dealers away from other manufacturers.

Therefore, the TCC found that the dominant
company may have infringed Section 29 of the
Competition Act and reported the case to the
public prosecutor, with a recommendation to
open criminal proceedings.

The case is currently under consideration by the
public prosecutor.

Vietnam

Abuse of dominant position in the aircraft
fuel market (2008)

In April 2008, Vietnam Air Petrol Company (Vi-
napco), an affiliate of the State-owned company
Vietnam Airlines, stopped supplying aircraft fuel
to Jetstar Pacific Airline (JPA), causing a num-
ber of JPA flights to be delayed and cancelled.

After a preliminary investigation that showed
the likelihood of an abuse by Vinapco, the VCA
opened an official investigation and submitted a
case report to the VCC, which, having confir-
med the abuse of monopolistic power, imposed
on Vinapco a fine of VND 3.4 billion.
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Economic concentration in the newsprint
manufacturing market (2008)

In November 2008, the consolidation of Tan Mai
Paper and Dong Nai Paper in a new enterprise,
Tan Mai, was notified to the VCA.

The consolidation had a potential effect in the
market of newsprint manufacturing in Vietnam.

Following a detailed assessment (based, in par-
ticular, on information from interested parties
and market investigations), the VCA approved
the consolidation, as only one of the merging
enterprises was previously active in the market
for newsprint manufacturing and the combined
market share of the post- consolidation entity
would not exceed 44%. The VCA also took into
account the fact that another enterprise, Bai
Bang Paper, would have entered the market in
20009.

Abuse of dominant position motion pictures/
movies market (2010)

In April 2010, VCA received the petition filed by
cinema companies in Vietnam accusing Me-
gastar Media Company Limited (Megastar) of
abusing its dominant position in distribution of
imported motion pictures or movies in 35 pro-
vinces and cities in the territory of Vietnam. This
action violates the Competition Law as follows:

e Fixing an unreasonable selling price on
goods and services, thereby causing loss to
customers, which is prohibited under Clause
12 Article 13 Competition Law;

< Tying the sale of goods and services which
is subject of the contract with the sale of
other goods and services having no connec-
tion with the contract, which is prohibited
under Clause 15 Article 13 Competition Law

e Forcing the enterprises to implement obliga-
tions which does not fall under the scope of
the contract; imposing condition on enter-



prises singing contract for the purchase and
the sale of goods and services, which is
prohibited under Clause 5 Article 13 Compe-
tition Law

Based on the documents submitted by related
companies, VCA decided to initiate an inves-
tigation and collected evidences for the case.
To date, the investigation process was almost
finished and VCA is completing the investigation
report before transferring the dossier to VCC for
final decision.

Competition restriction agreement in the
field of roofing panel (2011)

In Vietnam, the roofing industry was formed

in 1960s with only 2 companies. By 2008, this
number had increased to 44 companies and
manufacturers operating in fibro-cement roofing
sector nationwide (of those, 37 companies and
manufacturers are members of the Vietnam
Roofing Association).

As the number of enterprises and manufactu-
rers has increased rapidly, resulting to more
and fiercer price competition in this market.
Given this context, some member enterprises
of the Vietnam Roofing Association engaged in
an agreement to increase selling prices of their
products.

On 5th April 2011, VCA detected a copy of a do-
cument from the Vietnam Roofing Association
requesting member enterprises to adjust selling
prices on roofing panels.

On the basis of the above documents, VCA
began the initial investigation in order to collect
more information and evidence. After conside-
ration, it decided to start a preliminary investi-
gation on 5th May 2011 following by an official
investigation on 14th July 2011 on the basis of a
price fixing agreement in the roofing market.
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Currently, VCA investigation team is completing
the necessary steps, including evidence synthe-
sis and analysis for producing an investigation
report.
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Relevant Websites and
Contact Points



Brunei Darussalam

Prime Minister’s Office (International,
Economy and Finance Division)

Jalan Kumbang Pasang,

Bandar Seri Begawan BA1311 ,
Brunei Darussalam

+673 — 2224645 / 2224684
+673 — 2234091

WWW.pmo.gov.bn

i &

Contacts points:
Ms Heidi Farah Sia binti Abd Rahman

¢ +673 - 2224645
= +673 - 2234091
= farah.rahman@jpm.gov.bn

Department of Economic Planning and
Development, Prime Minister’s Office

Block 2A,

Jalan Ong Sum Ping,

Bandar Seri Begawan BA1811,
Brunei Darussalam

¢ +673 - 2233344

= +673 - 2230226

= info.jpke@jpke.gov.bn
n

] www.depd.gov.bn

Contacts points:
Ms. Siti Maisarah binti Haji Majid

¢ +673 - 2233344
= +673 - 2230275
) maisarah.majid@jpke.gov.bn
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Authority of Info-Communication
Technology Industry (AITI)

Block B14,

Simpang 32-5,

Jalan Berakas,

Kampong Anggerek Desa BB3713,
Brunei Darussalam

+673 - 2323232

+673 - 2382447

www.aiti.gov.bn

i &

Contacts points:

¢ +673 - 2323232
= +673 - 2382446
1 info@aiti.gov.bn

Cambodia

Ministry of Commerce

Lot 19-61, MOC Road (113B Road),
Phum Teuk Thla,

Sangkat Teuk Thla,

Khand Sen Sok,

Phnom Penh,

Kingdom of Cambodia

= +855 23 866 469

Contact Points:

Mr. PENN Sovicheat

Deputy Director General of General Department
of Domestic Trade

+855 12 816 663

+855 23 866 469
sovicheatpenn@gmail.com

K~
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Mr. MENG Songkheang

Official of Legal Affairs Department
+855 12 824 948

+855 23 866 469
mengkheang06@yahoo.com

www.moc.gov.kh

B K

: Indonesia

Commission for the Supervision of
Business Competition

Komisi Pengawas Persaingan Usaha (KPPU)

KPPU Building
2nd Floor JI. Ir. H. Juanda No. 36
Jakarta INDONESIA 10120

C +62-21-3519144
or 3517015/16/43
~ international@kppu.go.id

infokom@kppu.go.id

] http://eng.kppu.go.id

Contact points:

Dr. Lilik Gani
Secretary General

Mr. Ahmad Junaidi
Head of Public Relations and Legal Bureau

Mr. Deswin Nur
Head of Foreign Cooperation Division
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KM Lao PDR

Ministry of Industry and Commerce

Phonexay Rd, Saysetha District,
Vientiane Capital city, Lao PDR.

C +856 21 412015

= +856 21 412001

] laoscompetition@gmail.com
laocompetition@moic.gov.la

() Www.moic.gov.la

Contact points:

Consumer Protection & Competition Division,

Department of Domestic Trade,
Ministry of Industry and Commerce,
C (856-21) 412015

= (856-21) 412001

Mr. Phomma Inthanam
Director, Consumer Protection
& Competition Division,

Department of Domestic Trade,
Ministry of Industry and Commerce,
Phonxay Road, Ban Phonxay,
Saysettha District, Vientiane Capital,

¢ (856-21) 243109

= (856-21) 412001
 (mobile)  (856-20) 55444330

] pinthanam@yahoo.com

phomina@gmail.com

Mr. Syfong Soumontha
Senior Officer

¢ (856-21) 412015

= (856-21) 412001

€ (mobile)  (856-20) 22244488

] syfonge@hotmail.com

syfongsoumontha@yahoo.com




Malaysia

Malaysia Competition Commission (MyCC)
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Myanmar

Ministry of Commerce

Level 15, Menara SSM,

No. 7 Jalan Stesen Sentral 5, KL Sentral,
59623 Kuala Lumpur, Malaysia

+603 22732277

+603 2272 1692
Www.mycc.gov.my

i

Contact Points:

Ms. Shila Dorai Raj

CEO

Level 15, Menara SSM,

No. 7 Jalan Stesen Sentral 5, KL Sentral,
59623 Kuala Lumpur, Malaysia

+603 22732277

+603 2272 1692
shila@mycc.gov.my

Ko~

Malaysian Communications and
Multimedia Commission

Competition & Access Department
Licensing & Economic Regulation and
Compliance Division

63000 Cyberjaya, Malaysia

+ 603 8688 8000

+ 603 8688 1001
Aduan_SKMM@cmc.gov.my

K

www.skmm.gov.my

Department of Commerce and
Consumer Affairs

Building No.(3), Nay Pyi Taw

The Republic of the Union of Myanmar
= myanmarcca@gmail.com

Contact points:

Mr.Winn Tint

Director

Competition Policy Affairs Division
9567408168
9567408258
winntint.cca@gmail.com

Ko~

Mr.Han Lin Zaw
Assistant Director

Competition Policy Affairs Division
Building No.(3), Nay Pyi Taw
The Republic of the Union of Myanmar

¢ 9567408168
= 9567408258
N hanlinzaw.mm@gmail.com
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Philippines

Department of Justice - Office for
Competition (DOJ-OFC)

Department of Justice,
Padre Faura,
Ermita, Manila

Contact Points:
Atty. Geronimo L. Sy
Assistant Secretary
¢ +632 521 8345
+632 523 8481 local 222

= +632 524 2230

~ Isy@doj.gov.ph
competition@doj.gov.ph

-~ .

[] www.doj.gov.ph

G: .

T Singapore

Ministry of Trade and Industry

100 High Street #09-01 - The Treasury
Singapore 179434

+65-6225-9911

+65 6332-7260
mti_email@mti.gov.sg
www.mti.gov.sg

» K

For a comprehensive listing of contact details,
please visit the Ministry’s directory at Singapore
Government Directory Interactive.
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Competition Commission of Singapore

45 Maxwell Road #09-01

The URA Centre

Singapore 069118

1800-3258282 /

+65-6325 8206 (for overseas call)
+65 622 46929
ccs_feedback@ccs.gov.sg
WWW.CCS.gOV.Sg

o

B K i

Contact points:

Ms Yena Lim

Chief Executive

+65 6325 8202

+65 6224 7128
yena_lim@ccs.gov.sg

K ok~

Mr Teo Wee Guan-Director

Strategic Planning

+65 6325 8229

+65 6224 6929
teo_wee_guan@ccs.gov.sg

K~

Sector-specific regulators

e Civil Aviation Authority of Singapore
(www.caas.gov.sq): regulation of airport

services under the Civil Aviation Authority of
Singapore Act 2009 (Act No. 17 of 2009) and
Airport Competition Code;

 Energy Market Authority of Singapore
(www.ema.gov.sqg): regulation of electricity

and gas services under the Energy Market
Authority of Singapore Act (Chapter 92B),
the Electricity Act (Chapter 89A) and the Gas
Act (Chapter 116A);

« Infocomm Development Authority of Singa-
pore (www.ida.gov.sg): regulation of tele-
communications and postal services under
the Infocomm Development Authority of
Singapore Act (Chapter 137A), the Telecom-



munications Act (Chapter 323), the Postal
Services Act (Chapter 237A), the Telecom
Competition Code and the Postal Competiti-
on Code;

* Media Development Authority of Singapo-
re (www.mda.gov.sqg): regulation of media
services under the Media Authority of Sin-
gapore (Chapter 172) and Code of Practice

for Market Conduct in the Provision of Mass
Media Services;

e Singapore Police Force (www.spf.gov.sg):
regulation of auxiliary police force services
under the Police Force Act (Chapter 235).

mmm Thailand

Office of Trade Competition Commission

Department of Internal Trade
Ministry of Commerce

44/100 Nonthaburi 1 Rd.,

Bangasor, Muang - Nonthaburi
11000 Thailand

66 2 547 5435

66 2 547 5434
compet@dit.go.th
http://otcc.dit.go.th/otcc/

» K

Contact points:

Miss Wiboonlasana Ruamraksa
Secretary General

+66 2 547 5485

+ 662 547 5486
boonlux@moc.go.th

Ko~

boonlux@yahoo.com

Mr. Taveesak Chancham

Director of Business Competition Bureau
+ 662 547 5435

+ 66 2 547 5434
taveesak@dit.go.th

(I
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Mrs. Jutatip Yoovod -

Director of Foreign Affair Unit,
Business Competition Bureau

K ok~

+662 507 5882
+ 66 2 547 5434
jutatip@dit.go.th

Vietnam

Ministry of Industry and Trade

54 Hai Ba Trung,
Hoan Kiem District,
Hanoi, Vietham 08404

K

+84-4-2220 2222
+84-4-2220 2525
bbt@moit.gov.vn

www.moit.gov.vn/web/guest/home_en

Vietnam Competition Authority (VCA)

25 Ngo Quyen,

Hoan Kiem District,
Hanoi, Vietham 08404

K

+84 4 2220 5002
+84 4 2220 5003

glct@moit.gov.vn

http://www.vca.gov.vn/vca.gov.vn

Contact points:
Mr BACH Van Mung
Director General

K~

+84 422 205 008
+84 422 205 003
mungbv@moit.gov.vn

Ms TRAN Phuong Lan
Head of Competition Policy Board

i

K

+84 422 205 014
+84 422 205 003
lantp@moit.gov.vn
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Ms PHAM Chau Giang

Deputy Head of International
Cooperation Board

+84 438 262 551
+84 422 205 003
giangpc@moit.gov.vn

(I

Vietnam Competition Council (VCC)
25 Ngo Quyen,

Hoan Kiem,

Ha Noi, Vietnam

+84 4 220 5453

+84 4 220 5530
btk@hoidongcanhtranh.vn
www.hoidongcanhtranh.vn

L (I (e

Sector-specific regulators

= In the electricity sector, the Electricity
Regulatory Authority of Vietnam (Ministry of
Industry and Trade, www.moit.gov.vn);

* In the telecommunications sector, the De-
partment of Telecommunications (Ministry of
Information and Communications,

WWW.mic.gov.vn);

* In the maritime sector, the Vietnam National
Maritime Bureau (Ministry of Transport
www.mt.gov.vn);

* In the civil aviation sector, the Civil Aviation
Administration of Vietnam (Ministry of Trans-
port, www.mt.gov.vn);

< In the foreign investment sector, the Foreign
Investment Agency, www. fia.mpi.gov.vn

(Ministry of Planning and Investment,
WWW.mpi.gov.vn);

< Inthe financial sector, the Ministry of Fi-
nance (www.mof.gov.vn) and The State Bank
of Vietnam (www.sbv.gov.vn);

< In the pharmaceutical sector, the Drug
Administration of Vietnam www.dav.gov.vn
(Ministry of Health, www.moh.gov.vn);
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In the intellectual property sector, the Natio-
nal Office of Intellectual Property of Vietnam
www.noip.gov.vn (the Ministry of Science
and Technologywww.maost.gov.vn);

In the insurance sector, the Insurance De-
partment of the Ministry of Finance

www.mof.gov.vn



ANNEX lll: COMPARATIVE TABLE ON COMPETITION LAW FRAMEWORKS IN ASEAN

ASEAN
MEMBER STATE

National
Competition Law

Bruneiis in the process

Authority administer-
ing the National
Competition Law

Does the agency
also take on
functions to pro-
tect consumer
interests?

Are there specific
sectors that come
under sectoral
regulators with own
competition laws?

Prohibition on anti-competi-
tive Agreements

on against abuse
of dominant position

Prohibition against
anti-competitive
mergers

Main exemptions from the National
Competition Law (e.g. SOEs/GLCs
are exempted, statutory boards, etc.)

Adjudication

Leniency
Program

Mandatory or Voluntary Merger
Regime?

Are there provisions which allow
entities to seek guidance or deci-
sion from the authority whether a
particular agreement, conduct or
merger is likely to or has infringed
the competition law?

Does national competi-
tion law have settlement
provisions?

Criminal Liability for
breaching prohibitions
against anti-competitive
conduct?

Main investigative
powers conferred by
the Law

Rights of Private
Action
(Standalone or
follow-on)

Constitution prohibits

office-for-competition.html

from abusive,

behaviour is vested

be permitted to exist to aid

and those that are

associations, consumers and other

lesser offense. In civil cases,

Brunei of drafting a national N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A
competition law.
Under the proposed Yes. A decision,
law the Commission statement on
- Proposed to be the No. and Directorate are remedies and
m‘g:;;y 0; g;;?::tzzial Cambodian Competi- There will be responsible for the Yes. sanctions, and
s et?tion e tion Commission another agency application of competi- The prohibitions of this law shall not order issued by
ﬂ Cambodia e e’z:te Aol éubmitte d and the Directorate. established by tion law in all sectors. Yes Yes No apply to independent small Business Yes the Commission | Yes No No Yes Yes No N/A
® ?he Council of Minis- However, this might be | different law to The existing RAs will Operators whose profits are exempted may be appealed
ters mid 2013 changed if the draft is protect consumer not have competition from taxation. to the Competent
. maodified. interests. enforcement powers Court of the
after this law enters Kingdom of
into force. Cambodia.
Komisi Pengawas Yes. Yes
Yes. Persaingan Usaha Avrticle 5 excluded price fixing Artir.:le 50 excluded Both, voluntary pre-merger and
The Law No. 5/1999 (KPPU) agreement by joint venture. e . Yes. - . . ’ Y P gerand
. N S violation in implementing N Exemption is provided by Article 51 to the mandatory post-merger notification. . . Yes. Power to summon, and
concerning the Article 50 excluded violation in X B Article 28 and 29. " i -~ Not specified, but companies may .
: . Prohibition of htto://www.Kobu.do.id/ No No implementing certain law. IPR certain law, IPR, franchise, Exclusion gives to establishment of monopoly or concentra: Yes Yes No Thresholds are IDR 2.5 trillion of roposed for unbinding consultation No Rules by Article 48, but can request for documents. No
Indonesia Monopolistic ne‘z'/index : hpp g0 fra‘r]]chise teghnical standard, technical standard, agency, | "~ o bgtween affili- | tion by SOE and enterprises by certain combined asset, or IDR 5 trillion of fo KF:DPU 9 be imposed by Court at ap- No power for raid or
; . ¥ research, internationa } aw under public interest’s background. combined sales. For banking, the peal proceeding seizure.
Practlges and e agenc résearch |nternat|on‘al h, int ti l atedgcom anies. L d blicint t's back d bined sales. For banking, th : di i
. . . gency, ’ agreement, export, SMEs, P : combined asset is IDR 20 trillion.
Unfair Competition http://eng.kppu.go.id/ agreement, export, SMEs, and and cooperatives
(English version) cooperatives P
Decree 15/PMO (2004)
s Sectoral regulators
on Trade Competition. .
This decree has not been VG PR
L Gl Division on Consumer consider matters in
n Lao PDR dr;fting - Law & Y Protection and Yes their sectors including, | N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A
Competition for submis- Eombetton ﬁgﬁzt'vfg’az:tzgpﬁt
sion to National Assembly TR RN :
in 2015. yet.
Yes
under Section 4 Activities i ise of |
Yes (exclusions: non- commercial Ct“"t'.es in exercise o governmenta
(1) Communication activities, agreements with net az:]rloirllté,’oa}(;tgﬁgzz tc onﬁ?s;zgeogfthso ds/ No
and multimedia benefits, individual exemptions, P X P ¥, P g ) s
Yes Malaysia Competition requlated by the block exemptions, agreements in services not for the purposes of an eco- No. with regard to infringing the (1) Power of search and
Competition Act 2010 Comymission (Isl cC) Mgla sian l\)lllultimedia ursuance gf e iélatgive require- Yes. nomic activity, agreements in pursuance However the CA 2010 contains | main provisions of the CA seizure (with and without | Yes,
ZE Malaysia P v No and ()),ommunications rﬁ;ents collectivg bar ainir? und;r Section 10 No to a legislative requirement, collective bar- | Yes Yes Yes N/A No a provision to accept voluntary | 2010 but there is criminal awarrant) under section 64
(Enacted 2010) WWLTIVCG. OV, Commission and activitiés for emplo rgent tegrms gaining activities for employment terms, undertakings as per Section liability with regard to certain (2) Power to require (follow-on)
es.govmy (2) Energy regulated services of gen§a|yecommic ’ services of general economic interests, 43 acts in relation to powers of information
by the Energy Com- interests, activities regulated by activities regulated by the Malaysian Multi- investigation.
mission the Mala‘ysian Multimedia and media and Communications Commission
Communications Commission and the Energy Commission
and the Energy Commission
E.# Myanmar Still drafting N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A
Yes The DOJ-OFC has
. . _ Final decisions The appeal the power to request
Yes Qgﬁ?g'gg&%ﬁgﬁﬁﬁﬂ'ﬁfﬁc Yes vary according system varies information and to seek
The Philippines adopts Yes itis for‘the government (“tr;e Mergers of listed fo the jurisdic- according to additional documents
asectoral approach 1o Article XlI, Section 19, of the State”) to prohibit specific companies require Avrticle 8 of the Cooperative Code tion. Violations the authority in from the complainant. Yes
com etitionppolic and Yes Constitution establishes that mono D|i:S based%n the the F:'ior a rgval of establishes that “no cooperative or prosecuted under | charge of the Section 2, Rule 116 of the Subject to the issuance | - Private actions
pet poficy s “the State shall regulate or op § - P PP method or act thereof which complies the Revised adjudication. ’ . of search warrants by are available under
law. Initially, in 1925, an One of DOJ-OFC's | Yes prohibit monopolies when the public interest. Article 186(2) the Securities and with this Code shall be deemed a Penal Code, as In the case of Rules of Court provides for the court, the DOJ-OFC | Article 28 of the
Act Prohibiting Monopo- functions under Enforcement of com- L . of the Revised Penal Code, as | Exchange Commis- h PG . ’ o . plea bargaining in criminal ? N S
lies and Combinations Executive Order petition-related laws/ public interest so requires. amended, prohibits monopo- | sion (SEC) before conspiracy or combination in restraint amended, and administrative Yes cases where, at arraign- may enter premises and | New Civil Code.
. - . X No combinations in restraint A M N ; N of trade or an illegal monopoly, or an proceedings bodies, the The leniency . . i H inspect any relevant
in Restraint of Trade Department of Justice | No. 45, series of statutes and, conse- of trade or unfair competition lization without exceptions. becoming effective. attempt to lessen competition or fix under the New appeal process rogramme - The DOJ-OFC, in accordance with ment, the accused, with document and/or In addition. Section
was adopted, followed - Office for Competition | 2011, is to “enforce | quently, regulation or shall be allowed.” It cg)nstitutes The Supreme Court has Prohibited mergers ricesparbitraril in vioIZtion of any of Civil Code are isppover%ed IF; bgin the implementing guidelines of Execu- | the consent of the offended Yes record and secure cer- 6 of the Ac’t Prohib-
I by the Revised Penal (DOJ -OFC) competition poli- monitoring of unfair _ . made it clear that “monopo- are those inconsist- P Y In vio! N Y . 9 9 Mergers of listed companies need | tive Order No. 45, series of 2011, may party and prosecutor, may This is based on Article 186 A ) o .
’ Philippines N ’ a statement of public policy on | . o B . the laws of the Philippines”. decided by the by the rules formulated and g B } S ; - . tified true copies of any | iting Monopolies
Code, as amended, and cies and laws to trade practices and monopolies and combinations lies are not per se prohibited ent with or violate the court. Parties are | related to their expected for notification. issue advisory opinion/s to provide be allowed by the trial of the Revised Penal Code, necessary document and Combinations
several others. The 1987 http://www.doj.gov.ph/ protect consumers | anti-competitive . po by the Constitution but may Corporation Code ) ) T I P : guidance to businesses, industry court to plead guilty to a as amended. Y . ) X
in restraint of trade. Section 45 of the Electric Power Indus- | allowed judicial jurisdiction. completion by The DOJ-OFC can in Restraint of

ment: 01/7/2005

and the Vietnam
Competition Council

(vee)

tors, but the competi-
tion law still applies).

agreements with net economic
benefit.

exclusions.

with net economic
benefits; SMEs.

search premises;
(3) Powers to seize per-
sons and documents.

monopolies when the fraudulent, or in different agencies ) . the government in carrying established for the try Beform ACF provides an exemption recourse up to Appeals can end of 2013. related stakeholders. compromise agreements sanction any act that Trade provides for
A . Article 186 of the Revised ! s . for isolated grids that are not con- the Supreme also be brought . prevents, impedes or recovery of treble
public interest so requires harmful corrupt as mandated by Penal Code, as amended on an enterprise or to aid in purpose of putting nected to the high voltage transmis- Court. Other to the Office of are allowed in accordance obstructs investigators damages plus the
and the latest is an business prac- several laws. O o the performance of various up cartels and the . 9n v 9 . . N . . with Title XIV of the New 9 . ges plus !
. ; S deals with anti-competitive - ) ) N sion system regarding the ownership, violations will be the President, L costs of the suit
Executive Order in 2011 tices”. o . services and functions in the promotion of com- g o - h Civil Code.
; N agreements. Combinations in : . I . . operation and control limitations of the | adjudicated by following the Each sector regulator, and a reasonable
Designating the Depart- . N interest of the public”, and binations in restraint X . N s L X . N s
N restraint of trade are illegal per L « . installed generation capacity. an administra- principle of in the exercise of its attorney’s fee.
ment of Justice as the I has specified that “a deter- of trade and unfair . . X o f
s . se. No exemption is allowed. - " . tive decision of exhaustion of administrative powers,
Competition Authority. mination must first be made competition. L . .
g the competent administrative has its own process for
as to whether public interest authorit remedies conducting investiga-
requires a monopoly. Y- . N 9 9
tions.
Yes NS
Cemasiilen A Competition Yes Yes, Government activities; supply of piped No (no criminal liability for infring- | (1) Powers to require
P Commission of . Feo under section 34 potable water & waste-water manage- for s34/s47 although we ac- ing the prohibitions under the | documents or
. (Chapter 50B) h (telecoms; media; e . . | Yes, Yes, Co . 2 . X N, ) L Yes,
E Singapore Singapore (CCS) No - (exclusions: vertical agreements; q 5 ment services; bus and rail services; car- | Yes Yes Yes Voluntary Yes cept voluntary undertaking. Act; however criminal liability | information; ;
energy, airport P " under section 47 under section 54 P PO 5 s A " 3 follow-on action.
- 5 agreements with net economic go terminal operations; clearing houses Our competition law provides exists for offences relatingto | (2) Powers to enter and
Original Enactment: 2004 . services) . ; . a g a G P q
Revisod: 2006 http://www.ccs.gov.sg/ benefit; block exemptions) for banks; armed security services for commitments for s54. powers of investigation under | search premises
: the Act)
Yes,
under section 26
Yes, ’ ’ Canbe exgmpteq w Section 4 excludes: act of central, Under section 19 the
. Yes under section 27 subsections under section 37 if “itis L - N Yes . .
The Trade Competi- Th . . provincial and local administrations; . power to require persons | Under section 40
. s e National (5)-(10). Can be exempted under reasonably necessary in . Yes, Mandatory where merger results - under section 56 offences . )
Yes tion Commission —_— . o Yes, . g state enterprises under the law on SN . . - . . . to give statement, expla- | anyone suffering loss
) . Telecommunications Section 37 if “it is commer- . the business, beneficial N , ajudicial process in monopoly or unfair competition No provision but can ask guidance from | under the Act punishable by d N
E Thailand Competition Act No . . . . under section 25. N N budgetary procedure; farmer’s groups, S Yes No N ) X o P X X N Yes nations, supply docu- as result of competi-
. Commission decides cially necessary, has no serious N to business promotion, A enforced by crimi- as prescribed and published in the the Trade Competition Commission. fine or imprisonment of less . PR
B.E. 2542 (1999) http://otcc.dit.go.th/otcc/ " Ny No exemption N co-operatives; sectors exempted by ments, to enter premises, | tion infringement can
. competition cases in harm to the economy, and has has no serious harm L N nal procedures. Government Gazette. that one year can be settled by N .
index_en.php telecoms. no effect on due interests of to the economy and Ministerial Regulation (none so far under the Commission arrest with and withouta | sue for damages.
. » Y this category). : warrant in certain cases
consumers has no effect on due
interests of general
consumers.”
The Vietnam Competi-
tion Authority (VCA) Yes. Yes
No, > Yes, (1) Powers to require
¥ﬁ: LEEn http://www.vca. (there are specific gggﬁéirln g?,;’ ter Il Chapter Il Section IlI documents or informa- (N?ivate CETERE
Vietnam Competition gov.vn/web/default. Yes sectors that come (Article 8,9,10) Sect'?on I (from Article 16-Article24). | Supply of public goods and services; Yes Yes No Mandatory Yes No No tion; crljaim e tgken i
iy - ,9,10). ione- : ; A e
(Law No. 27/2004). Enact- aspx?lang=en-US under sectoral regula el (from Article 11-Article 15). No Exclusions: mergers SMEs; enterprises go bankrupt. (combined market share >= 30%). (Government Decree No. 116/2005) (2) Powers to enter and il Geu U R ERil

procedure).
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